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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 et seqg.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C.1946 ed. 
499a et seqg.), and the United States Warehouse Act (7 U.S. C. 
Chapter 10). . i 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4063) 


In re VALLEY CREAMERY Co., INC. AMA Docket No. 27-113. 
Decided October 4, 1954. 


Underpayments to Producers—Deductions by Handler— 
Market Administrator’s Determinations—Dismissal of 
Petition for Relief 


Where the market administrator determined that the petitioner paid a pro- 
ducer less than the minimum prices required under a milk order because 
petitioner made deductions, without authority, and credited the amounts 
to a debt, secured by a mortgage, owed to it by another producer, held, 
this proceeding is a review to determine whether the market adminis- 
trator’s decision was in accordance with law, and an answer to that 
question must be limited to the evidence before the market adminis- 
trator at the time when he was required to make the determination, and 
on that basis the market administrator’s ruling was legal, and the 
petition for relief is dismissed. 

. Mac D. Levin, of New York, New York, for petitioner. Mr. Julius C. 
Krause for Agricultural Marketing Service. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner is a handler 
under Order No. 27, as amended (7 CFR Part 927), regulating 
the handling of milk in the New York metropolitan area. 

The proceeding concerns a determination by the market ad- 
ministrator for the order that the petitioner paid a producer 
under the order less than the minimum prices required by the 
order for milk delivered by such producer to the petitioner dur- 
ing the period October 1952 to April 1953. 

An answer to the petition was filed by the Assistant Admin- 
istrator, Production and Marketing Administration, United 
States Department of Agriculture. The answer, in effect, upheld 
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the determination of the market administrator as in accordance 
with law and the terms of the order. A hearing upon the peti- 
tion was held before Jack W. Bain, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, in Owego, New York, on March 16, 1954. At the hearing, 
the petitioner was represented by Mac D. Levin, New York, New 
York, and the respondent was represented by Julius C. Krause, 
Office of the Solicitor, United States Department of Agriculture. 
After the hearing, the parties filed briefs. On August 6, 1954, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that the petition 
be dismissed. The petitioner filed exceptions to the report of the 
hearing examiner. 


FINDINGS OF FACT 


1. Petitioner, Valley Creamery Co., Inc., is a Pennsylvania 
corporation whose office and principal place of business is 5-01 
River Road, Fairlawn, New Jersey. At all times referred to 
herein, petitioner was a handler under Order No. 27, as amended, 
and operated a pool a" under the order at South Waverly, 
Pennsylvania. 


2. From about October 1952 until about April 1953, Mrs. 
Angie Lora Johnston, as a producer under the order, delivered 
milk to petitioner at its plant at South Waverly, Pennsylvania. 


3. In accounting to Mrs. Johnston for milk delivered to it, 
as mentioned in Finding 2, the petitioner made deductions which 
it credited to the reduction of a debt, secured by mortgage, owed 
to it by David H. Barrows, another producer. 


4. When audited by the market administrator in the course 
of his official duties, petitioner’s records contained no written 
authorization by Mrs. Johnston to apply any part of money pay- 
able to her for milk delivered to petitioner to the reduction, 
directly or indirectly, of any debt or obligation due to petitioner 
from David H. Barrows. 


5. Petitioner paid Mrs. Johnston $318.57 less than the uni- 
form price required by section 927.65 of the order for the 
amount and quality of milk delivered to it by Mrs. Johnston dur- 
ing the period in question due to the deduction from her account 
and the crediting of the Barrows account, mentioned in Finding 
8, and nonpayment of $5.38 for which the petitioner had issued 
and mailed a check which was returned as undelivered. 
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6. In June 1953 the market administrator notified the peti- 
tioner that there was a deficiency in payments made by it to 
Mrs. Johnston, after which petitioner paid $288.34 into the pro- 
ducer settlement fund to be held in reserve pending disposition 
of this proceeding. 


CONCLUSIONS 


The market administrator’s decision must necessarily be based 
upon the evidence before him at the time he makes the decision. 
This is not a proceeding for the purpose of beginning anew and 
arriving at what the decision should be on presently available 
evidence. This proceeding is a review to determine whether an 
obligation imposed under Order No. 27 was in accordance with 
law. In re M. H. Renken Dairy Company, 11 A.D. 264, 272 
(1952). In the absence of any persuasive reason to do otherwise, 
we look to what the market administrator had to consider when 
called upon to act, not at something that may have been pre- 
sented subsequently for consideration by us or someone else. 
It is not disputed that, as shown in Findings 3 and 4, petitioner’s 
records indicated that part of the money due to Mrs. Johnston 
was credited to another without apparent authorization. We can- 
not see how the market administrator could have decided other 
than that petitioner still owed Mrs. Johnston what it had, in 
effect, paid to another. On this basis, we think the market ad- 
ministrator’s ruling was legal and should not be disturbed. 


There were some inconsistencies in the pleadings concerning 
the amount in issue, but Finding 5 sets forth the sum agreed to 
by the parties at the hearing as the amount in controversy. 


Where the testimony at the hearing was really in conflict was 
with respect to an arrangement by which Mrs. Johnston took 
possession of some cows formerly owned by Mr. Barrows. The 
petitioner alleged that Mrs. Johnston in effect assumed a mort- 
gage held on these cows by the petitioner and that the assump- 
tion of the mortgage was the basis for applying her funds to the 
Barrows mortgage. The weight of the evidence indicates, how- 
ever, that Mrs. Johnston was to give a mortgage to the peti- 
tioner on her entire herd, including these and other cows, and 
that when this had been accomplished, she would then start 
reducing her mortgage by having deductions made from her 
checks. Apparently this was never accomplished. We made no 
formal finding on this because of the conclusions stated above, 
but even if new evidence at the hearing, not available before to 
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the market administrator, were open for consideration here, the 
evidence would still require the conclusion that the petitioner was 
not authorized to make these deductions from Mrs. Johnston’s 
account, 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. Copies hereof shall be 
served upon the parties and the market administrator for Order 
No. 27, as amended, in person or by registered mail. 


(No. 4064) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided October 8, 1954. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the respondent is authorized to continue 
assessing the current schedule of rates and charges to and including 
December 14, 1954, unless changed by further order, and, for good cause 
shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 

This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
September 10, 1954, continuing in effect to and including October 
15, 1954, the order of June 26, 1953 (12 A.D. 770), which 
authorized it to put into effect and assess the current schedule of 
rates and charges. 

On August 17, 1954, respondent filed a petition requesting 
authority to modify its current schedule of rates and charges by 
putting into effect as soon as possible certain increases in the 
present yardage charges. Notice of the petition and its contents 
was published in the Federal Register on August 26, 1954 (19 
F.R. 5452), and all interested persons were afforded an oppor- 
tunity to be heard in the matter. On September 10, 1954, certain 
objections were filed to the increases in yardage rates requested 
by respondent. On September 22, 1954, a supplemental protest 
to respondent’s petition was filed. 
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On October 8, 1954, the Livestock Division, Agricultural Mar- 
keting Service, by its attorney, filed a document recommending 
upon the basis of the supporting material attached to respon- 
dent’s petition that the current rates and charges be temporarily 
continued in effect for a period of 60 days pending further action 
in connection with the petition for increased yardage charges. 
On October 8, 1954, respondent filed a document agreeing to the 
continuation recommended by the Livestock Division. 

Inasmuch as the parties are agreed that the existing rates and 
charges should be temporarily continued in effect for a period of 
60 days, the order issued on June 26, 1953, is continued in effect 
to and including December 14, 1954, unless changed by further 
order before the latter date. 

The respondent corporation, which must be ready to comply 
with this order on its effective date, desires to continue assess- 
ing the current schedule of rates and charges pending action 
upon its petition filed on August 17, 1954. The Packers and 
Stockyards Act provides that orders of this nature shall not 
become effective in less than five days after their date. Undue 
delay in making this order effective may adversely affect the 
marketing of livestock. Accordingly, good cause is found for 
making it effective in less than 30 days. 

This order shall become effective on October 16, 1954, and 
remain in effect to and including December 14, 1954, unless 
changed by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4065) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX 
City, Iowa. P&S Docket No. 308. Decided October 12, 1954. 


Modification of Rates and Charges 


Since the parties are agreed, respondents are authorized to modify the cur- 
rent schedule of rates and charges in the manner requested in its peti- 
tion September 9, 1954 and to continue assessing the current schedule as 
so modified during the life of this order, and, for good cause shown, 
this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers of Sellers & Conner, of Washington, D. C., for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are presently operating under an order issued 
on July 26, 1953 (12 A.D. 768), authorizing assessment of the 
current temporary schedule of rates and charges to and includ- 
ing July 30, 1955, unless changed by further order before the 
latter date. 


By a petition filed on September 9, 1954, respondents have 
requested authority to modify the current schedule of rates and 
charges in certain respects and to continue assessing the current 
schedule as so modified to and including July 30, 1956. Notice 
of the petition and its contents was published in the Federal 
Register on September 21, 1954 (19 F.R. 6069), and opportunity 
was afforded interested persons to indicate a desire to be heard 
in the matter. No interested person notified the Hearing Clerk 
of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by its 


attorney, filed an answer recommending that the petition be 
granted. 


Inasmuch as the parties are agreed, the respondents are 
authorized to modify the current schedule of rates and charges 
in the respects requested in their petition and to continue assess- 
ing the current schedule as so modified during the life of this 
order. 


The respondents who must prepare for and be ready to com- 
ply with this order on its effective date desire to have it become 
effective on October 18, 1954. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making it effective in less 
than 30 days. 


This order shall become effective on October 18, 1954, and 
remain in effect to and including July 30, 1956, unless changed 
by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4066) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Decided October 22, 1954. 


Modification of Rates and Charges 


Upon petition by respondent, notice to the public, and answer by the Live- 
stock Branch, respondent is authorized to put in effect a new schedule 
of rates and charges, embodying certain modifications, and, for good 
cause shown, this order shall become effective in less than thirty days. 

Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Charles B. Heinemann, Jr., of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181, et seq.). 

Respondents are now operating under an order issued on July 
23, 1954, authorizing them to put into effect and assess to and 
including July 31, 1956, the current schedule of rates and 
charges. 

On September 14, 1954, respondents filed a petition requesting 


authority to put into effect to and including July 31, 1956, the 
following modifications of the currently authorized schedule of 
rates and charges: 


1. To eliminate completely Note B, Section F, which now 
reads as follows: 

NOTE B: Market Agencies driving cattle to Railroad or 
Truck Chutes for outbound shipment shall perform such 
service for a charge of $2.00 per car or truck, or any 
fraction thereof. 


2. To change the designation of Note C, Section F to read 
“NOTE B.” 


3. To Change Item 2, Section G, to read as follows: 

2. When a purchaser of livestock buys and pays for it him- 
self, but has a market agency render any one of the fol- 
lowing services, namely, bill it out, drive it directly to 
the loading-out pens, or indirectly to them by way of 
the facilities for spraying, vaccinating, testing, brand- 
ing, castrating, etc., the charge for rendering any one or 
any of these services combined shall be 30 cents per head 
for cattle, 20 cents per head for calves, 10 cents per head 
for hogs, and 6 cents per head for sheep. 
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Notice of the filing of the petition and its contents was pub- 
lished in the Federal Register on September 30, 1954 (19 F.R. 
6304), and all interested persons were afforded an opportunity 
to be heard in the matter. No interested person has notified the 
Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted and that in addition to the modifications requested 
therein respondents’ current schedule of rates and charges be 
further modified by changing the reference contained in Section 
G, Item 1, of such schedule to “Note C, Section F” to read “Note 
B, Section F.” The answer stated that the latter change was 
made necessary by the changes requested by respondents and 
that respondents’ attorney informally agreed that the additional 
change should be made. 

Inasmuch as the parties are agreed, the petition is granted and 
the order issued on July 23, 1954, is modified so as to authorize 
respondents to put into effect, beginning on the effective date of 
this order, the changes in their current schedule of rates and 
charges that are set forth above. 

The respondents who must: comply with this order on its effec- 
tive date wish to have it become effective as soon as possible. 
All interested persons have been afforded an opportunity to 
be heard in the matter. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Any undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making it effective in less 
than 30 days. 

This order shall become effective on October 28, 1954, and 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4067) 


HENRY LANGSTON & SONS PRODUCE v. EXCHANGE PRODUCE COM- 
PANY. PACA Docket No. 6326. Decided October 5, 1954. 


Failure to Pay Balance of Purchase Prices of Tomatoes— 
Default 


Where complainant claimed reparation for the balance of the purchase prices 
of fourteen lots of tomatoes sold and delivered to respondent, held, that 
under the act, respondent, by failing to file an answer, is deemed to 
have admitted the material facts alleged in the complaint and waived 
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an oral hearing, and its failure to pay promptly to complainant the 
balance of the agreed purchase prices of the tomatoes is in violation of 
section 2 of the act, for which reparation should be awarded to 
complainant. 


Henry Langston & Sons Produce, of Tulsa, Oklahoma, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 27, 1954. A formal 
complaint was filed on May 25, 1954. Complainant seeks an 
award of reparation in the amount of the alleged unpaid balance 
of the purchase price of several lots of tomatoes sold and deliv- 
ered to respondent during February 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 14, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on July 13, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT ; 

1. Complainant is a partnership composed of James Henry 
Langston, Luther Langston and Quinton Roosevelt Langston, 
trading as Henry Langston & Sons Produce, whose address is 
76 North Trenton, Tulsa, Oklahoma. 


2. Respondent is a partnership composed of George Andrew, 
Nicholas C. Andrew, Christina Andrew, John G. Andrew, and 
Louis G. Andrew, trading as Exchange Produce Company, whose 
address is 4 South Lansing Street, Tulsa, Oklahoma. At the time 
of the transactions involved herein, respondent was licensed 
under the Act. 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following 14 lots of tomatoes 
on the dates and terms indicated : 
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Date Invoice Unit 
1954 No. Quantity Price Extension Total 
Feb. 15 19160 lugs No. 2 tomatoes $3.00 $21.00 
lugs, tubes tomatoes 2.40 12.00 
cups, tubes tomatoes 3.25 32.50 


lugs No. 2 tomatoes 3.00 24.00 


lugs No, 2 tomatoes 3.00 45.00 
cups tomatoes 3.25 32.50 
flats No. 3 tomatoes 1.60 8.00 
flats No. 4 tomatoes 1.50 7.50 


lugs No. 2 tomatoes 3.00 30.00 
lugs, tubes tomatoes 2.40 24.00 


lugs tomatoes 4.50 9.00 


lugs tomatoes 24.00 
flats tomatoes 7.50 


lugs No. 2 tomatoes 60.00 
cups tomatoes 35.00 
lugs, tubes tomatoes 24.00 
lugs tomatoes 10.00 
flats No. 4 tomatoes 17.50 


lugs No. 2 tomatoes E 30.00 
flat No, 3 tomatoes 1.90 


lugs No. 2 tomatoes 45.00 
cups tomatoes 17.50 
flats No. 3 tomatoes 9.50 


lugs tomatoes ; 10.00 


lug tomatoes 5.00 
lugs No. 2 tomatoes 9.00 
cups tomatoes 24.50 
lug, tubes tomatoes 2.40 


lugs No. 2 tomatoes 45.00 
lugs, tubes tomatoes 12.00 


lug tomatoes 5.00 
cup tomatoes 8.50 


Total $643.80 
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4. Fourteen lots of tomatoes which had been shipped to com- 
plainant in interstate commerce from points in the State of 
Florida and meeting the specifications of the foregoing contracts 
of sale were delivered to and accepted by respondent. No com- 
plaint was made with respect thereto. 


5. The total purchase price of the 14 lots of tomatoes is 
$643.80, of which only $50.00 has been paid, leaving due and 
owing to complainant by respondent the sum of $593.80. 


6. Formal complaint was filed on May 25, 1954, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 14 lots of tomatoes is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $593.80, with interest, and the facts should 
be published. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $593.80, with in- 
terest thereon at the rate of 5 percent per annum from March 1, 
1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4068) 


PAUL STAMM AND COMPANY v. AUGUST M. QUATTROCKI. PACA 
Docket No. 6101. Decided October 5, 1954. 


Contract of Purchase and Sale—Failure to Prove Trans- 
action Was Consignment Rather than Sale—Failure to 
Pay Purchase Price 


Where complainant shipped a truckload of spinach to respondent which 
respondent agreed to distribute and pay for at a fixed price, but where 
respondent claimed that the produce was on consignment, held, it is 
concluded that this was a sale for the following reasons: 
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(1) the existence of a fixed price is not consonant with a consignment 
transaction; 

(2) respondent received, without objection, an invoice which showed 
this to be an outright sale; and 

(3) respondent didn’t dispose of the produce at the best prices obtain- 
able but placed it in cold storage. Respondent’s failure to pay the con- 
tract price for the shipment was in violation of section 2 of the act, 
and reparation should be awarded complainant. 


Evidence—Burden of Proof As to Allegations of Complaint 


Where complainant alleges that he sold a truckload of spinach to respondent 
but failed to support the allegation at the hearing, it is concluded that 
there was no contract of sale and purchase. 


Mr. Oscar A. Schechter, Office of Ben Silberman, of Chicago, Illinois, for 
complainant. Mr. Benjamin Ordower, of Ordower & Ordower, of Chi- 
cago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed with the Department on August 27, 
1953, alleging that complainant sold two truckloads of fresh 
spinach packed in 10-ounce cellophane bags to respondent for a 
total price of $1,975.05; that respondent received and accepted 
both shipments of spinach; but that respondent has failed, neg- 
lected and refused to pay complainant the agreed purchase price 
of $1,975.05, for which amount an award of reparation is sought. 


Acopy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent by registered 
mail on October 20, 1953. A copy of the report of investigation 
was served on complainant by registered mail on October 5, 
1953. Respondent’s answer was filed with the Department on 
November 8, 1953. 


Respondent denies that he purchased any spinach as alleged 
in the complaint but states the facts to be that complainant 
placed the first truckload containing 520 cases of spinach with 
respondent for sale on consignment with the understanding that 
respondent would place the spinach with various produce mer- 
chants at Chicago, Illinois, and remit the proceeds of the sales to 
complainant; that respondent did place some of the spinach with 
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several merchants for sale, and the remainder of the spinach 
was placed in a cold storage warehouse at complainant’s direc- 
tion; that respondent has stood ready at all times to remit the 
net proceeds obtained from the spinach which he sold. Further 
answering, respondent denies having entered into any contract 
either of sale or consignment with respect to the second truck- 
load of spinach shipped by complainant, and denies any liability 
in connection therewith. 

Oral hearing was held at Chicago, Illinois, on March 25, 1954. 
Both parties were represented by counsel. Paul Stamm testified 
in his own behalf,and August Quattrocki and Benjamin Ordower 
testified for the respondent. 


FINDINGS OF FACT 


1. Complainant, Paul Stamm and Company, is a corporation, 
whose address is 205 West Wacker Drive, Chicago, Illinois. 


2. Respondent is an individual, August M. Quattrocki, whose 
business address is 28 South Water Market, Chicago 8, Illinois. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the Act. 


3. On or about February 15, 1953, in the course of interstate 
commerce, the parties entered into an agreement whereby re- 
spondent agreed to distribute on the Chicago, Illinois, market, 
fresh spinach grown and prepacked by complainant in Tennes- 
see. The contract provided that respondent purchase the spinach 
from complainant at a price of $1.65 per dozen 10-ounce pack- 
ages, delivered at Chicago. 


4. On or about February 28, 1953, 520 dozen 10-ounce pack- 
ages of spinach packed in cellophane bags were shipped by com- 
plainant from Dyersburg, Tennessee, to respondent’s place of 
business at Chicago, Illinois. Respondent received and accepted 
the shipment, but has failed to pay all or any part of the agreed 
purchase price of $858.00. 


5. On or about March 8, 1953, complainant shipped respon- 
dent a second truckload of spinach which respondent had not 
ordered, and which respondent refused to accept. 


6. Formal complaint was filed on August 27, 1953, which was 
within 9 months after the accrual of the cause of action. 
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CONCLUSIONS 


The contract between complainant and respondent was entered 
into during the course of an informal oral discussion in which 
complainant sought to have respondent introduce his brand of 
cellophane wrapped fresh spinach in the Chicago market. It was 
agreed that complainant would sell the spinach to respondent at 
$1.65 per dozen 10-ounce bags delivered, Chicago, Illinois, on 
open credit, and that respondent would remit the purchase price 
to complainant after he had sold the spinach at Chicago. Re- 
spondent first requested and received a sample lot of twenty 
cases of the spinach which he sold and for which he remitted in 
accordance with the agreed terms of sale. Complainant then 
called respondent by telephone and respondent agreed to buy a 
mixed truckload of spinach and broccoli. This shipment was 
“completely rotten” upon arrival at destination and was dumped 
upon complainant’s instructions. During the course of a tele- 
phone conversation, complainant then agreed to make another 
truckload shipment to replace the produce dumped, and the re- 
spondent agreed thereto. However, when the substituted ship- 
ment arrived, it contained a solid load of 520 cases of spinach. 
Respondent received and accepted the spinach without objection 
and proceeded to distribute it among his trade. 

A few days after the first truckload of spinach was delivered, 
complainant called respondent by telephone and told him he was 
sending another truckload of spinach. Respondent replied that he 
had not disposed of the first truckload and could not use any 
more. Complainant told respondent to send the second truckload 
to a cold storage warehouse, which instructions respondent com- 
plied with upon the arrival of the second truckload. 

Respondent contends that the first truckload was sent to him 
for sale on consignment and stands ready to remit the net pro- 
ceeds derived from the sale of that portion of the load which he 
was able to dispose of. 

The facts in the case do not support the consignment theory. 
First and foremost, this was a sale at a stipulated price, that is, 
$1.65 per dozen 10-ounce packages, delivered Chicago. The exist- 
ence of a fixed price is not consonant with a consignment trans- 
action. In the second place, complainant sent respondent an 
invoice covering this shipment on March 5, 1953, which showed 
this as an outright sale of 520 dozen bags of “Cello Spinach” at 
$1.65 per dozen, f.o.b. Chicago, Illinois, for the total invoice price 
of $858.00. This invoice was mailed to respondent and never 
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was objected to by respondent. Finally, if this were a consign- 
ment sale, it does not appear that respondent used his best efforts 
to dispose of the merchandise at the best prices obtainable. Re- 
spondent testified that the market for spinach was steady at that 
time at around $2.00 to $2.25 per dozen 10-ounce packages, and 
he did not offer it for sale at any less amount. He was able to 
dispose of only 150 cases of the spinach on this basis. Rather 
than attempting to dispose of the remainder of the spinach at 
the best price obtainable, he placed it in the cold storage ware- 
house where it remained until it spoiled and was dumped. 

It is concluded that there was an outright sale of the first 
truckload of 520 dozen cellophane wrapped packages of spinach 
at the price of $1.65 per dozen, delivered Chicago, or the total 
price of $858.00 for the lot. Respondent’s failure to pay the con- 
tract price for the shipment was in violation of Section 2 of the 
Act and reparation should be awarded complainant accordingly. 
It is further concluded that no contract was entered into with 
respect to the second truckload of spinach which complainant 
shipped to respondent. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant reparation in the amount of $858.00, plus 
interest at the rate of 5 percent per annum from April 1, 1953, 
until paid. 

Copies of this order shall be served on the parties, and the 
facts and circumstances of this case as herein reported shall be 
published. 


(No. 4069) 


F. C. BLoxom & Co. v. GIFFORD & COMPANY, INC. PACA Docket 
No. 6061. Decided October 7, 1954. 


Evidence—Burden of Proof As to Establishment of 
Defenses—Failure to Pay Purchase Price of Potatoes 
and Onions 


Where complainant sold potatoes and onions to respondent and delivered the 
produce in accordance with the terms of the contract and the produce 
was accepted without objection, but where respondent’s defense for 
nonpayment is that complainant improperly prepared the bill of lading 
which caused delay in delivery to respondent’s consignee and damages 
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to respondent in excess of the purchase price, held, any right which 
respondent might have against complainant by virtue of the allegedly 
improper preparation of the bill of lading would be in the nature of a 
counterclaim for damages as to which respondent would have the burden 
of proof, and as respondent has introduced no evidence in support of its 
allegation that it sustained damages or that they were caused by the 
preparation of the bill of lading, the defense fails, and consequently 
respondent’s failure to pay the agreed purchase price is in violation of 
section 2 of the act for which reparation should be awarded to 
complainant. : 


Expenses of Hearing—Damages 


Where complainant sought additional damages to cover its expenses for 
witnesses, attorney and travel necessitated by the hearing, it is held, 
such expenses are not allowable under the act. 


Bayley, Fite, Westberg, Madden & Goodin, of Seattle, Washington, for com- 
plainant. Mr, R. J. Carew, of San Francisco, California, for respondent. 
Mr. David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
On October 10, 1952, an informal complaint was received. A 
formal complaint was filed on July 1, 1953. Complainant seeks 
to recover $2,364.00, the purchase price of a shipment of pota- 
toes and onions sold to respondent in July 1952. 


A copy of the Department’s report of investigation was served 
upon complainant on July 18, 1953, by registered mail. On 
August 4, 1953, Harry A. Leonard, respondent’s vice-president, 
was personally served with a copy of the Department’s report 
of investigation and a copy of the formal complaint. 


Respondent filed an answer on August 24, 1958, denying lia- 
bility. Respondent admitted the purchase but alleged as a defense 
that the contract required complainant simply to deliver to a 
designated steamship line, that complainant, without authority, 
prepared a bill of lading covering the shipment, and that the 
use of this bill of lading caused a delay in the delivery of the 
shipment to respondent’s consignee with the result that the ship- 
ment deteriorated before delivery. Respondent also alleged that it 
sustained damages of approximately $4,000.00 through loss of 
good will and continued business from its consignee as a result 
of the transaction. 
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The allegations in the answer concerning damages from loss 
of good will and continued business were treated by the Depart- 
ment as a counterclaim, and complainant, after obtaining an 
extension of time, filed a reply on September 25, 1953, denying 
those allegations and requesting a formal hearing. 

A hearing was held at San Francisco, California, on June 10, 
1954, at which both parties were represented by counsel. Com- 
plainant offered the oral testimony of one witness and the depo- 
sition testimony of two witnesses. No witnesses appeared or 
testified for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, F. C. Bloxom & Co., is a partnership com- 
posed of Frederick Clinton Bloxom and Kinne Mason Hawes, 
whose post office address is 1105 Western Avenue, Seattle 1, 
Washington. 


2. Respondent, Gifford & Company, Inc., is a corporation, 
whose post office address is 7 Front Street, San Francisco 11, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On or about July 30, 1952, in the course of interstate com- 
merce, respondent purchased from complainant, by written con- 
tract, 360 100# bags of U. S. No. 1, Size A, Moses Lake White 
Rose potatoes at an agreed price of $4.90 per 100# bag, and 200 
50+ bags of 85% U.S. No. 1 Walla Walla yellow onions at an 
agreed price of $3.00 per 50# bag, making a total invoice price 
of $2,364.00, to be delivered to Coastwise Lines, Ames Terminal, 
Seattle, Washington, on August 1 or August 2, 1952. The goods 
were delivered by complainant in accordance with the contract 
terms and were accepted by respondent. 


4. Respondent has failed and refused to pay to complainant 
the agreed upon purchase price of $2,364.00. 


5. Informal complaint was filed on October 10, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s only defense to the complaint is that complain- 
ant acted improperly in preparing and presenting to Coastwise 
Lines a bill of lading covering the shipment in controversy 
instead of simply delivering the shipment to the pier. Respondent 
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contends that the use of this bill of lading delayed the delivery 
of the shipment to its consignee with the result that it deterio- 
rated before delivery. On the basis of this contention, respondent 
has refused to pay to complainant the agreed purchase price of 
the shipment. 


We do not believe that respondent’s position is well taken. In 
the first place, since the shipment was never rejected by respon- 
dent and was in fact delivered to respondent’s consignee, re- 
spondent is unquestionably obligated to complainant for the pur- 
chase price. Any right which respondent might have against 
complainant by virtue of the allegedly improper preparation of 
the bill of lading would be in the nature of a counterclaim for 
damages as to which respondent would have the burden of proof: 
Peter Martori’s Sons, Inc. v. Posnack & Rosenthal, 9 A.D. 1134, 
1138; C. & S. Produce Company v. L. N. Coxe, 8 A.D. 615; Gay, 
Sullivan & Co., Inc. v. Glaser Crandell Co., 102 F. 2d 149 (7th 
Cir. 1939). Respondent has introduced no evidence whatsoever 
in support of its allegations that it sustained damages through 
loss of good will and continued business from its consignee as a 
result of the transaction in controversy. Further, respondent has 
introduced no evidence in support of its allegations that it was 
compelled to make an allowance to its consignee because of dete- 
rioration in the shipment caused by delay in delivery. Respon- 
dent has therefore failed to make out a case entitling it to be 
relieved of its obligation to pay the purchase price of the 
shipment. r 


In the second place, it appears from the record that, even if 
respondent did sustain damages as a result of the transaction in 
controversy, such damages were in no way caused by complain- 
ant’s preparation of the bill of lading. After delivery to the dock 
in Seattle by complainant, the shipment went by steamer to 
Seward, Alaska, and was there transshipped to Anchorage, 
Alaska, on the Alaska Railroad. The bill of lading prepared by 
complainant, which did not contain the name of respondent’s 
consignee, is said to have made it difficult for the consignee to 
locate the shipment at Anchorage, and respondent alleges in its 
answer that as a result of the deterioration due to this delay 
“the shipment suffered a loss estimated to be 35%.” It is to be 
noted, however, that the Department’s report of investigation 
contains a letter from a freight agent of the Alaska Railroad 
stating that “the shipside report shows that this shipment was 
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wet and spoiled—damage estimated at 35% of total shipment.” 
(Emphasis added.) It therefore appears that the damage to the 
shipment occurred before it reached Seward and was not occa- 
sioned by any delay in locating the shipment at Anchorage. The 
fact that the boat did not leave Puget Sound until August 6, five 
days after the produce was loaded, may have contributed to the 
deterioration. 

In view of what has been said thus far, there is no need to 
discuss complainant’s contention that it acted properly in pre- 
paring the bill of lading in question since the steamship line 
would not have accepted delivery of the shipment without a bill 
of lading and since it prepared the bill of lading on the basis of 
the only information it had. 

Respondent’s failure to pay the agreed purchase price of the 
shipment in controversy was a violation of Section 2 of the Act 
for which complainant should be awarded reparation in the 
amount of $2,364.00, plus interest. Respondent’s counterclaim 
should be dismissed as no evidence was presented in support of 
the allegations contained therein. 

Complainant, in its brief, requests that, in view of the “unjus- 
tifiable expenses” to which it was put “by the action of the 
respondent in causing it to appear with witnesses and its attor- 
ney in San Francisco from Seattle,” there be added to the amount 
of damages prayed for in the complaint at least $300.00 travel- 
ling expenses. As to this, it may be remarked that the oral hear- 
ing was requested by complainant itself in its reply, not by 
respondent. In any event, the expense prayed for is not allow- 
able under the Act. 


The facts and circumstances as reported herein should be 

published. 
ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,364.00, with interest there- 
on at the rate of 5 percent per annum from September 1, 1952, 
until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4070) 


F. BRENNISEN AND SON, INC. v. CRAWFORD ORANGE CAR. PACA 
Docket No. 6327. Decided October 7, 1954. 


Failure to Pay Purchase Price of Peaches and Pears— 
Default 


Where complainant claimed reparation in the amount of the purchase price 
of a lot of peaches and pears sold and delivered to respondent, held, 
that by failing to file an answer, respondent is deemed to have admitted 
the material facts alleged in the complaint, as provided by the rules of 
practice, and its failure to pay the purchase price constitutes a violation 
of section 2 of the act, for which reparation should be awarded to 
complainant. 

F.. Brennisen & Son., Inc., of Buffalo, New York, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 21, 1953. A formal com- 
plaint was filed on July 12, 1954. Complainant seeks an award 
of reparation in the amount of the agreed purchase price of a 
lot of peaches and pears sold and delivered to respondent in 
September, 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s representative on August 6, 1954. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on August 14, 1954. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, F. Brennisen and Son, Inc., 
whose address is 156-158 Niagara Frontier Food Terminal, Buf- 
falo, New York. 





BRENNISEN & SON, INC. v. CRAWFORD ORANGE CAR 999 
Cite as 18 A.D. 998 


2. Respondent is an individual, Frank F. Morrow, trading 
as Crawford Orange Car, whose address is 985 South Main 
Street, Meadville, Pennsylvania. Respondent was not licensed 
under the Act at the time of the transaction involved herein, but 
was subject to license and has filed an application for license, 
accompanied by a check to cover the annual fee plus accrued 
arrearage. The check, however, was returned without payment 
by the bank upon which it was drawn. 


3. On or about September 14, 1953, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent 37 bushels of pears, at $1.65 per bushel, and 100 bushels 
of peaches, at $2.00 per bushel, f.o.b. shipping point. 


4. Peaches and pears meeting the specifications of the con- 
tract were loaded by complainant into respondent’s truck at 
Buffalo, New York. Thereafter the fruit was transported, in 
interstate commerce, to Meadville, Pennsylvania. 


5. The total agreed purchase price of the lot of pears and 
peaches is $261.05, no part of which has been paid by respondent 
to complainant. 


6. Informal complaint was received on December 21, 1953, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

The failure of respondent to pay complainant promptly the 
full agreed purchase price for the lot of pears and peaches is a 
violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $261.05, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $261.05, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4071) 


CITY VEGETABLE COMPANY v. HOUSTON PRODUCE SERVICE. PACA 
Docket No. 6331. Decided October 7, 1954. 


Failure to Pay Purchase Price of Shallots—Default 
Headnotes in 13 A.D. 998, applicable here. 


The City Vegetable Company, of Plaquemine, Louisiana, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 2, 1954. A formal complaint 
was filed on August 10, 1954. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of 3 lots 
of shallots sold and delivered to respondent in April and May 
1954, 

A copy of the report of investigation made by the Department 
was served upon complainant on August 23, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Gasper Pizzolato, doing busi- 
ness as City Produce Company, whose address is P. O. Box 385, 
Plaquemine, Louisiana. 


2. Respondent is an individual, Thelma Petro, doing business 
as Houston Produce Service, whose post office address is 601 
Preston Avenue, Houston, Texas. At the time of the transaction 
involved herein, respondent was licensed under the Act. 
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3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent 3 lots of shallots on the dates and 
terms indicated: 

April 14, 1954 2 bbls. Shallots at $11.00 fob $22.00 
April 19, 1954 2 bbls. Shallots at 11.00 fob 22.00 
May 3, 1954 2 bbls. Shallots at 11.00 fob 22.00 


Total $66.00 


4. Three lots of shallots meeting the specifications of the fore- 
going contracts were shipped by express from Plaquemine, 
Louisiana, in interstate commerce, to respondent at Houston, 
Texas. Upon arrival at destination, respondent accepted the 3 
lots of shallots in compliance with said contracts of sale, and made 
no complaint with respect thereto. 


5. The total purchase price of the 3 lots of shallots is $66.00, 
no part of which has been paid by respondent to complainant. 
Checks for the purchase price of 2 of the shipments were tendered 
by respondent to complainant, but were not honored by the bank 
on which they were drawn. 


6. The formal complaint was filed on August 10, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 3 lots of shallots is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $66.00, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $66.00, with interest 
thereon at the rate of 5 percent per annum from June 1, 1954, 
until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4072) 


CLINTON Foops, INC. v. J. B. ARCHIBALD COMPANY. PACA Docket 
No. 6330. Decided October 7, 1954. 


Failure to Pay Purchase Price of Oranges and Grape- 
fruit—Default 


Where complainant claimed reparation in the amount of the purchase price 
of one shipment of oranges and grapefruit which respondent accepted 
on delivery, held, that by failing to file an answer, respondent is deemed 
to have admitted the material facts alleged in the complaint and waived 
an oral hearing, as provided by the rules of practice, and its failure to 
pay the purchase price constitutes a violation of section 2 of the act, 
for which reparation should be awarded to complainant. 

Clinton Foods, Inc., of Frostproof, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 20, 1954. A formal com- 
plaint was filed on June 7, 1954. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of citrus 
fruit sold and delivered to respondent in March 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 19, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on August 23, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 
FINDINGS OF FACT 


1. Complainant is a corporation, Clinton Foods, Inc., whose 
post office address is Frostproof, Florida. 

2. Respondent is an individual, John B. Archibald, Jr., doing 
business as J. B. Archibald Company, whose post office address is 
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1501 E. Admiral Place, Tulsa, Oklahoma. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on March 23, 1954, sold to respondent the following 
citrus fruit at the prices and on the terms indicated: 





25 boxes Ibis oranges at $2.25  f.o.b. $ 56.25 
20 boxes Ibis oranges at 2.50  f.o.b. 50.00 
1000 5-lb. bags oranges at .191 f.o.b. 191.00 
150 boxes Ibis grapefruit at 2.25 f.o.b. 337.50 
85 boxes Sky-boy grapefruit at 1.75 f.o.b. 61.25 
1000 5-lb. bags grapefruit at .161 f.0o.b. 161.00 
Total $857.00 


4. Grapefruit and oranges meeting the specifications of the 
foregoing contract were shipped by truck from Frostproof, Flor- 
ida, in interstate commerce, to respondent at Tulsa, Oklahoma. 
Respondent accepted the grapefruit and oranges in compliance 
with said contract of sale and made no complaint with respect 
thereto. 

5. The total agreed purchase price of the truckload of grape- 
fruit and oranges is $857.00, no part of which has been paid by 
respondent to complainant. 

6. The formal complaint was filed on June 7, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the truckload of grapefruit and oranges is in 
violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $857.00, with interest, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $857.00, with inter- 
est thereon at the rate of 5 percent per annum from April 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4073) 


In re MCNEIL & SON PRODUCE COMPANY. PACA Docket No. 6173. 
Decided October 7, 1954. 


Suspension of License Held in Abeyance—Violation of 
Act—Failure to Keep Accounts. and Records 


Where respondent admitted that it violated the act by failing to keep ade- 
quate accounts and records and agreed to the entry of an order suspend- 
ing its license for a period of fifteen days, respondent’s license is 
suspended for such period, but the suspension is held in abeyance and 
will not become effective unless the respondent is found, after notice 
and opportunity for hearing, to have violated the act, or the regulations 
issued thereunder within six months from the effective date of this 
order. 


Mr. Frederick W. Woodley for complainant. McNeil & Son Produce Co., 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint issued on March 26, 1954, by T. C. 
Curry, Chief, Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service. The complaint charged that the 
respondent failed to keep adequate accounts, records, and memo- 
randa, in violation of section 9 of the act and the regulations 
promulgated under the act. The respondent filed a document ad- 
mitting the jurisdictional facts as alleged in the complaint and 
consenting to the issuance of an order by the Secretary suspend- 
ing its license for a period of 15 days, such suspension to be held 
in abeyance and not to become effective unless the respondent, 
after notice and opportunity for hearing, is found to have violated 
the act or the regulations within six months from the date of the 
order. The respondent also consented to the publication of such 
order. The Agricultural Marketing Service has recommended the 
issuance of an order on the basis of the terms set forth above. 


ORDER 


The license of McNeil & Son Produce Company is suspended 
for a period of 15 days, but this suspension is held in abeyance 
and will not become effective unless the respondent is found, after 
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notice and opportunity for hearing, to have violated the act or the 
regulations issued thereunder within six months from the effective 
date of this order. 


This order shall become effective 10 days after the date hereof 
and the facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4074) 


LIPMAN & LIPMAN, INC. v. THE CHAS. ABBATE Co. PACA Docket 
No. 6144. Decided October 11, 1954. 


Failure to Pay Purchase Price of Tomatoes—Condition 
Precedent for Adjustment 


Where complainant sold and delivered to respondent a carload of tomatoes 
with an agreement of protection against excessive breakdown, based on 
a federal inspection, but respondent failed to have a federal inspection, 
held, since the parties themselves agreed that the adjustment in price 
would be based solely on the federal inspection to be obtained by 
respondent, respondent is not entitled to any adjustment in the absence 
of such inspection. Respondent’s failure to pay the purchase price was 
in violation of the act for which reparation should be awarded 
complainant. 


Deterioration of Commodity After Delivery 


Where respondent received ripe tomatoes but held them for ten days before 
commencing to sell them, held, respondent cannot recover for deteriora- 
tion that may have occurred in the normal course of events during that 
time. 

Lipman & Lipman, Inc., of Hollywood, Florida, complainant, pro se. The 
Chas. Abbate Co., of Chicago, Illinois, respondent, pro se. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on October 14, 1953. An amended 
forma] complaint was filed on November 5, 1953. Complainant 
seeks an award of reparation in the amount of $1,676 which is 
alleged to be the purchase price of a carload of tomatoes sold to 
respondent in March 1953. 
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A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent on 
December 11, 1953. A copy of the report of investigation was 
served upon complainant on December 11, 1953. Respondent filed 
an answer on December 28, 1953, denying liability to complainant 
for the full amount of the invoice price. Respondent alleges that 
complainant agreed to give respondent full protection against loss 
due to decay and therefore the amount sought by complainant is 
unreasonable. Respondent further alleges that it forwarded to 
complainant a check for the net proceeds of $328.08 but com- 
plainant returned the check, and that respondent also made a 
compromise offer to pay complainant $930.13 which was rejected 
by complainant. 

Although the amount involved exceeds $500, neither party re- 
quested an oral hearing. The matter therefore is handled under 
the shortened method of procedure provided by section 47.20 of 
the rules of practice (7 CFR 47.20). Complainant requested that 
the verified formal complaint and the papers attached thereto be 
considered as its opening statement. Respondent requested that 
its verified answer be considered as respondent’s answering state- 
ment. Complainant filed no statement in reply. 


FINDINGS OF FACT 


1. Complainant, Lipman & Lipman, Inc., is a corporation 
whose post office address is P. O. Box 2951, Hollywood, Florida. 


2. Respondent, The Chas. Abbate Co., is a corporation whose 
post office address is 4-6 South Water Market, Chicago, Illinois. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about March 29, 1953, in the course of interstate 
commerce, complainant sold to respondent by oral contract 157 
crates of No. 2 tomatoes, size 6 x 6, at $6 per crate, 126 crates of 
No. 2 tomatoes, size 6 x 7, at $5 per crate, and 13 crates of No. 1 
tomatoes, size 6 x 7, at $8 per crate, for a total price of $1,676 
f.o.b. shipping point. 


4. In accordance with the contract complainant shipped the 
tomatoes in car WFEX 67089 from Keri, Florida, on March 28, 
1953. The car was diverted to respondent at Waycross, Georgia, 
at 12:10 p.m. on March 29, 1953. 
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5. Respondent inspected the shipment on the day of arrival 
(April 1) and advised complainant over the telephone that the 
tomatoes showed 2 to 7 percent decay with an average of 3 
percent. Following this conversation, respondent sent complainant 
a telegram reading: 


“Confirming Phone Agreement With Your Bill Lippman To- 
day. We Will Handle Car Tomatoes Only As Per Your Guar- 
antee To Us Full Protection and Allowance for Decay. Based 
on Federal Inspection and Followup During the time of Re- 
packing in Tubes as soon as Fruits Ripe Enough to Pack 
Western 67089.” 


Complainant sent respondent the following telegram in reply: 
“Lets Understand Each Other Per Tel Conversation I agreed 
to Protection Only If Tomatoes Break Down Excessively In 
Your Rooms. If Followed Up With Gov’t Inspection Other- 
wise Tomatoes Yours as Billed.” 


6. On April 1, 1953, the shipment was inspected on behalf of 
respondent by the Chicago Inspection Agency. The certificate of 
this inspection reads in pertinent part as follows: 


“NO LABEL—FLORIDA TOMATOES—packed in 60-lb. 
nailed crates with ventilated card board liners—Sizes 6x6 
and 6x7 noted: 


Good packs. Fairly uniform sizing. Find from 20% to 25% 
fruit rough, ribby or elongated. 16% serious scars and 24% 
minor scars. Average 79% green, 12% breaks and turns, 9% 
full ripe. From zero to 13% average 5% decay noted. Some 
tomatoes black discolored at blossom end. Quality and appear- 
ance only fair.” 


7. No federal inspection of the tomatoes was ever made. A 
follow-up inspection was made by the Chicago Inspection Agency 
on April 10, 1953, and the inspection certificate evidencing such 
inspection reads in pertinent part as follows: 

“Fruit showing heavy mold at scarred areas and at stem 
ends. Packs leaking. Find green fruit and breaks showing 
heavy shriveling and generally seriously scarred. From 11% 
to 57% average 36% blister and soft bacterial decay noted. 
Many tomatoes practically worthless and having very little 
commercial value.” 


8. On April 21, 1953, respondent rendered an account sales to 
complainant on the carload of tomatoes together with a check for 
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net proceeds in the amount of $328.08. Complainant refused to 
accept this check and returned it to respondent demanding full 
payment of $1,676. Subsequently, respondent made a compromise 
offer to pay complainant $930.13 on the shipment, but this also 
was refused by complainant. 


9. There is due and owing to complainant from respondent 
the amount of $1,676 for the carload of tomatoes, no part of which 
has been paid. 


10. Formal complaint was filed on November 5, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the formal complaint, complainant alleges the sale to re- 
spondent of 157 crates of No. 2 tomatoes, size 6 x 6, 126 crates of 
No. 2 tomatoes, size 6 x 7, and 13 crates of No. 1 tomatoes, size 
6 x 7. Complainant alleges further that the tomatoes shipped to 
respondent were officially inspected at shipping point and were 
of the kind, quality, grade and size specified in the contract. Re- 
spondent alleges in its answer that there is no dispute with 


respect to the foregoing allegations of the complaint. 

Attached to the formal complaint is a copy of a Federal-State 
of Florida inspection certificate showing that car WFEX 67089 
was inspected at Keri, Florida, beginning at 9 a.m., March 27, 
1953, and ending at 9:30 p.m. March 28, 1953. The certificate 
states that the crates stamped to denote size graded approximately 
85 percent U.S. No. 1 quality and the crates marked to denote 
size were U.S. No. 2. It appears from the invoice sent by com- 
plainant to respondent on March 29, 1953, that the No. 2 toma- 
toes were marked as to size and the 18 crates of No. 1 tomatoes 
were stamped as to size. 

The question in this proceeding is what agreement, if any, was 
entered into between Charles Abbate and Bill Lipman in a tele- 
phone conversation on April 1 following arrival of the shipment 
at Chicago. The telegrams exchanged between the parties (Find- 
ing of Fact No. 5) show their respective positions. While there 
is a dispute as to the extent of protection, both parties admit that 
the protection or allowance was to be based on a federal inspection 
which respondent was to have made. 

Complainant contends that since respondent did not have the 
required federal inspection made, respondent is not entitled to 
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any allowance and is liable for the full invoice price. In its verified 

answer respondent explained its failure to have a federal inspec- 

tion made as follows: 
“The entire basis of the complaint is the fact USDA inspec- 
tion was not accomplished. Upon investigating this feature, 
Mr. Hart, of the Chicago USDA Inspection Office, remembers 
talking to someone of our firm, regarding inspection to be 
made at Addison, Illinois, (the location of our repacking 
plant), but does not now remember the reason for the non- 
inspection. Our employee regularly assigned to such duties 
pertaining to inspections was out of town at the time of this 
transaction, and it was only the failure of an inexperienced 
employee to follow through that resulted in the lack of USDA 
inspection. It is our contention that if a USDA inspection 
had been accomplished, it would only serve to support our 
position, and complainant has endeavored to abrogate his 
agreement on a technicality that would support our position, 
rather than his. The results of our sales are certainly more 
absolute and reflective of excessive decay than an inspector’s 
estimate could be. A USDA inspection would not have 
changed the course of maturity.” 


Since the parties themselves agreed that the adjustment in the 
price of the tomatoes by complainant would be based solely on 
the federal inspection to be obtained by respondent, we are unable 
to hold that respondent is entitled to any adjustment in the ab- 
sence of such inspection. Aside from this respondent would not be 
entitled to an adjustment based on the Chicago Inspection Agency 
inspection made on April 10, 1953, showing an average of 36 
percent decay. Although the prior inspection dated April 1, 1953, 
showed 12 percent of the tomatoes were breaks and turns, and 
9 percent were full ripe, respondent did not begin selling the 
tomatoes until April 10. Apparently the sales were completed 
prior to April 21, the date of respondent’s account sales. In its 
opening statement, complainant states that it is an unusual pro- 
cedure to place tomatoes in the repacking house in the original 
containers without going through them to sort out the breaks, 
turns and full ripes, after being in transportation for even a few 
days. Obviously respondent could not recover for those tomatoes 
which were ripe and ready for sale prior to April 10 and, not 
being sold, deteriorated in the normal course of events. 


Under the circumstances of this proceeding respondent is liable 
to complainant for the original contract price of the tomatoes. 
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Respondent’s failure to pay complainant the contract price is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,676, with interest, and the facts 
should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,676, with interest thereon 
at the rate of 5 percent per annum from May 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4075) 
PACA Docket No. 5961. Decided October 11, 1954. 


Dismissal—Rejection of Commodity Not without Reason- 
able Cause—F.0.B. Sale—Abnormal Deterioration of 
Commodity—Breach of Warranty of Suitable Shipping 
Condition 
Where complainant sold and delivered lettuce to respondent on an f.o.b. 
basis, but respondent rejected the produce due to excessive freezing 
injury, held, an f.o.b. transaction means that the shipper warrants that 
the produce was in suitable shipping condition, and as the shipment was 
handled under normal conditions, the abnormal deterioration at destina- 
tion leads to the conclusion that complainant breached the implied war- 
ranty of suitable shipping condition. The rejection was not without 
reasonable cause, and the complaint is dismissed. 


Inadmissibility of Exhibits As Evidence upon Objection 
by Party 
Where respondent denied the allegations contained in the complaint, and 
where complainant’s exhibits have not been identified or shown to be 
originals or copies, and there was no evidence or proof of the admissi- 
bility of such documents, held, their admission in evidence by the Pre- 
siding Officer over the objection of counsel for respondent was in error. 


Admissibility of Exhibits Offered As Evidence—Oficial 
Notice 

An inspection certificate of the U. S. Department of Agriculture is a docu- 
ment issued by the Department, and the Judicial Officer may, therefore, 
take official notice of it. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Alexander 
Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent, Mr. 
Cloyd L. Stewart, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 26, 1953, complainant 
seeks an award of reparation for damages sustained as a result 
of respondent’s alleged unlawful rejection of a carload of lettuce 
sold and delivered to respondent in December 1952. A copy of 
the formal complaint and a copy of the report of investigation 
made by the Department were served by registered mail upon 
respondent on February 27, 1953. A copy of the report of inves- 
tigation was served upon complainant’s representative on March 
2, 1953. Copies of a supplemental report of investigation were 
served upon complainant’s representative and respondent’s attor- 
ney on April 31 and April 29, 1953, respectively. 


Respondent’s answer to the complaint was filed on March 27, 
1953, in which an oral hearing was requested. Respondent denied 
the material allegations of the complaint and by way of defense 
alleged that the lettuce upon arrival was abnormally deterio- 
rated, was not in suitable shipping condition at point of origin, 
and that complainant failed to use reasonable diligence in the 
resale of the car of lettuce and failed to properly protect the 
lettuce during the time of the resale. 


An oral hearing was held at St. Louis, Missouri, on February 
8, 1954. Complainant did not appear nor was it represented at 
the hearing. Respondent was represented by counsel. The deposi- 
tion of complainant’s General Manager, * * *, was received in 
evidence on behalf of complainant. Respondent’s President, * * *, 
testified for the respondent. Respondent submitted suggested 
findings of fact, conclusions, and order, and both parties filed 


briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, doing business as 
* * * whose address is * * *. 


2. Respondent is a corporation, * * *, whose address is * * *. 
At the time of this transaction, respondent was licensed under 
the Act. 

8. On or about December 1, 1952, in the course of interstate 


commerce and by oral contract, complainant sold to respon- 
dent a carload of ice-packed lettuce containing 237 crates, 4- 
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dozen size, at $3.00 per crate, and 66 crates, 5-dozen size, at 
$2.75 per crate, for a total invoice price, including $60.00 for 
top-ice, of $952.50, f.o.b. * * *. 


4. The contract was negotiated by * * *, a broker located 
at * * *, who acted in the transaction as agent for respondent. 


5. On December 1, 1952, complainant shipped from loading 
point at * * *, in interstate commerce, to respondent at * * *, 
303 standard crates of lettuce in car SFRD 12514. 


6. The carload of lettucearrived at * * * on Friday evening, 
December 5, 1952. A Federal inspection was requested on Mon- 
day, December 8, and the report of such inspection made at 2:30 
p.m. on that date showed the following condition: 

“Top layer and wall row crates show one layer and/or row 
heads in contact with top ice frozen 2 to 5 leaves deep and 
so located as to indicate freezing occurred in car. From 20 
to 60%, average approximately 40% of heads scattered 
through pack damaged by discoloration, showing silvery 
appearance with epidermis peeling affecting 3 to 6 wrapper 
and/or head leaves, including most heads showing 2 to 4 
wrapper and/or head leaves turning yellow to yellow char- 
acteristic of freezing injury and so located in crates as to 
indicate injury occurred before packing. Average less than 
1% decay. Remainder stock fresh, crisp, wrapper leaves 
light green to green color.” 


7. Respondent rejected the lettuce by wire to complainant on 
December 9, 1952, and thereafter complainant consigned the 
shipment to * * * for resale. The car was emptied and final dis- 
position of the lettuce was accomplished on or about December 
29, 1952. The consignee rendered an account sale to complainant 
showing a deficit incurred in the disposition of the lettuce in the 
amount of $329.59. 


8. The formal complaint was filed on January 26, 1953, which 
was within 9 months from the time the cause of action is alleged 
to have accrued. 


CONCLUSIONS 


At the hearing the Presiding Officer, at the request of com- 
plainant, offered in evidence on behalf of complainant 14 ex- 
hibits attached to the complaint and a Western Weighing and 
Inspection Bureau inspection certificate marked as “Complain- 
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ant’s Exhibit No. 15 for identification.” Counsel for the respon- 
dent objected to the admission in evidence of complainant’s 
Exhibits 1 to 15, inclusive, on the grounds that none of the 
exhibits had been identified or proven or shown to be originals 
or copies, and that there was no evidence or proof of the admis- 
sibility of such documents. Further objection was made because 
respondent had been given no opportunity for cross-examination 
concerning the various documents offered as exhibits for com- 
plainant. The Presiding Officer overruled counsel’s objections and 
received in evidence complainant’s Exhibits 1 to 15, inclusive. 


The action of the Presiding Officer in receiving complainant’s 
exhibits over the objection of counsel for respondent (with one 
exception hereinafter noted) was in error. In Anonymous Deci- 
sion, 12 A.D. 1858, where complainant did not appear personally 
or by counsel at the hearing and no witnesses appeared for com- 
plainant, the Presiding Officer, pursuant to a written request by 
complainant’s representative, offered in evidence on behalf of 
complainant 19 exhibits which were attached to the complaint. 
At the oral hearing, counsel for respondent objected to the ad- 
mission of the exhibits in evidence, but the Presiding Officer 
admitted the exhibits over counsel’s objections. We held that: 


“Presiding officers are expected to admit not only all evi- 
dence which is clearly admissible, but also all evidence of 
doubtful admissibility. ... This does not mean that the 
Judicial Officer is bound to consider all evidence received at 
the hearing as competent and admissible. Inadmissible and 
incompetent evidence in the record generally will be ex- 
cluded from consideration in arriving at a decision. The 
exhibits attached to the complaint in this case were not 
properly admitted in evidence at the hearing. . . . Under 
the Rules of Practice . . ., a specific condition precedent to 
the admissibility of exhibits in evidence is that they be 
identified by the proponent. If a presiding officer offers 
exhibits at the request of a party who is not present at the 
hearing, and the opposing party objects to the receipt of 
the exhibits in evidence, as was done in this case, then the 
presiding officer is obviously in no position to lay any foun- 
dation for admitting the exhibits. Where a party does not 
expect to appear at the hearing and wishes exhibits attached 
to the pleadings introduced in evidence, the proper proce- 
dure is to submit them by use of depositions. In that way, 
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the proper groundwork can be laid, the exhibits identified, 
they can then be offered in evidence, and their significance 
can be explained.” 

In the very recent case of Bennett-Mount Company v. J. E. 
Nelson & Sons, 18 A.D. 187, decided February 9, 1954, counsel 
for respondent objected to the admission in evidence at the hear- 
ing on behalf of complainant, who was absent, the complaint and 
attached exhibits. In that case, the Presiding Officer properly 
sustained the objections of respondent’s counsel. We held that: 


“While the Presiding Officer may properly admit into evi- 
dence the complaint and exhibits where such admission is 
not objected to by the respondent, it is a general rule of the 
law of evidence that the pleadings are not evidence and may 
not be admitted as such over objection. . . . In the instant 
case, respondent denied generally the allegations contained 
in the complaint, and such allegations are properly excluded 
as evidence to prove that which was denied by respondent. 
Complainant’s exhibits also were properly excluded upon 
objection by counsel for respondent, since there was no 
identification of said exhibits by complainant and no satis- 
factory showing of the admissibility of the contents thereof 
‘(Rules of Practice, Section 47.15 (6) (i) ).” 


Although the Presiding Officer erroneously admitted 14 of 
complainant’s exhibits into evidence, Exhibit No. 3 attached to 
the complaint is an inspection certificate of the United States 
Department of Agriculture and the Judicial Officer may, there- 
fore, take official notice of this exhibit since it is a document 
issued by the Department. In addition to this certificate, the only 
other evidence on behalf of complainant is the deposition of its 
General Manager, * * *. There is also for consideration the De- 
partment’s report of investigation and the evidence received at 
the oral hearing on behalf of respondent. 

The first point to be considered in this controversy is com- 
plainant’s contention that the lettuce was purchased after a per- 
sonal inspection by respondent’s buying broker. While the broker 
admittedly went to complainant’s place of business early in the 
morning of December 1 and saw some of complainant’s lettuce 
in the trailer before grading and loading commenced, the evi- 
dence shows that the broker left complainant’s packing shed and 
did not return until in the afternoon. The broker testified by 
deposition that when he got back to the shed, he was too late 
to see the lettuce being packed, and that the car had already 
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been loaded and blown with top-ice. So, while respondent’s broker 
apparently made a general and casual inspection of complain- 
ant’s lettuce before loading on December 1, there is not sufficient 
evidence to justify a finding that the broker actually inspected 
the lettuce which was loaded into car SFRD 12514 and pur- 
chased for respondent’s account by the broker. We conclude, 
therefore, that this was a regular f.o.b. sale of a carload of let- 
tuce by complainant to respondent. 


In an f.o.b. transaction, the shipper warrants that the produce 
is in suitable shipping condition; that is, that at the time of bill- 
ing, it is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure deliv- 
ery without abnormal deterioration at the destination specified in 
the contract of sale. The evidence in this case indicates that the 
carload of lettuce moved under normal transportation service and 
conditions and arrived at destination without delay. 


The next question is whether the condition disclosed by the 
Federal inspection at destination, as set out in Finding of Fact 
No. 6, shows abnormal] deterioration. Although the top layer and 
wall crates in the car which were in contact with the top-ice 
showed some freezing injury which apparently occurred in 
transit, the inspection also disclosed from 20 to 60%, or an 
average of 40%, of the heads scattered through the pack were 
damaged by discoloration, epidermis peeling, etc., characteristic 
of freezing injury, and so located in the crates as to indicate 
that the injury occurred before packing. This high percentage 
of freezing injury found in the lettuce at destination unquestion- 
ably is abnormal, under the circumstances of this case, and leads 
us to conclude that the lettuce at the time of shipment was not 
in suitable shipping condition, as warranted by complainant in 
this f.o.b. transaction. 


Since complainant breached the implied warranty of suitable 
shipping condition, respondent’s rejection of the lettuce based 
upon abnormal deterioration and a lack of suitable shipping con- 
dition was not without reasonable cause. It follows that respon- 
dent is not indebted to complainant for the damages sustained 
and the complaint against respondent should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 4076) 


J. K. MCCULLOH v. PEOPLE’S MARKET. PACA Docket No. 6336. 
Decided October 14, 1954. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 13 A.D. 998, applicable here. 


Mr. Peter W. Hairston, of Mocksville, North Carolina, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 30, 1954. A formal com- 
plaint was filed on August 19, 1954. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of 
tomatoes sold and delivered to respondent in May 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 30, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on September 1, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, J. K. McCulloh, whose post 
office address is R.F.D. No. 3, Mocksville, North Carolina. 


2. Respondent is an individual, Curtis E. Bailey, doing busi- 
ness as People’s Market, whose post office address is Princeton, 
West Virginia. At the time of this transaction, respondent was 
licensed under the Act. 


8. In the course of interstate commerce and by oral contract, 
complainant on May 7, 1954, sold to respondent 40 packages of 
tomatoes, at an agreed price of $2.00 per package, f.o.b. shipping 
point. 
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4. Forty packages of tomatoes meeting the specifications of 
the foregoing contract were shipped by truck from loading point 
in North Carolina, in interstate commerce, to respondent at 
Princeton, West Virginia. Upon arrival at destination, respondent 
accepted the tomatoes in compliance with said contract of sale 
and made no complaint with respect thereto. 


5. The purchase price of the 40 packages of tomatoes is 
$80.00, no part of which has been paid to complainant by 
respondent. 


6. The formal complaint was filed on August 19, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 40 packages of tomatoes is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $80.00, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $80.00, with inter- 
est thereon at the rate of 5 percent per annum from June 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4077) 
PACA Docket No. 6218. Decided October 14, 1954. 


Dismissal—Failure to Prove Allegations in Complaint— 
Failure to Prove Allegations in Counterclaim—Evidence 


Where complainant alleged that he sold and delivered 350 bags of potatoes 
to respondent but respondent rejected them without reasonable cause, 
and where respondent alleges that complainant breached the contract by 
delivering an excessive quantity of potatoes and by counterclaim seeks 
an award for lost profits, but where neither complainant nor respondent 
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submitted sufficient evidence to support his allegations, held, as burden 
of proof has not been sustained by the parties making the allegations, 
both the complaint and counterclaim are dismissed. 


Complainant pro se. Respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 11, 1954, complainant is 
seeking reparation for damages sustained as a result of the alleged 
unlawful rejection of a truckload of potatoes sold and tendered 
to respondent in September 1953. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served by registered 
mail upon respondent on March 24, 1954. A copy of the report of 
investigation was served in like manner upon complainant on the 
same date. 

Respondent filed an answer to the complaint on April 12, 1954, 
and a counterclaim was filed on April 13, 1954. Respondent in 
effect denies liability in his answer and alleges that complainant 
breached the contract by shipping a hundred bags of potatoes in 
excess of the number called for by the contract; that complainant 
shipped the wrong brand; and that respondent offered complain- 
ant 85¢ per bag and agreed to pay the freight charges, which offer 
was rejected by complainant. In the counterclaim, respondent 
claims $62.50 as “lost profit.” Complainant filed an answer to the 
counterclaim on April 21, 1954, denying that it breached the 
contract by failing to deliver potatoes in accordance with the 
contract. 

Respondent requested an oral hearing. However, since the 
amount claimed is less than $500, the issues are determined in 
accordance with the shortened method of procedure provided for 
in the Rules of Practice. Under this procedure, complainant filed 
an opening statement of facts, respondent filed an answering 
statement, and complainant’s statement in reply concluded the 
submission of evidence in the case. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * *, * * * and 
* * * doing business as * * *, whose address is * * *. At the time 
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of the transaction involved herein, complainant was licensed 
under the Act. 


2. Respondent is an individual, * * *, trading as * * *, whose 
address is * * *, At the time of this transaction, respondent was 
licensed under the Act. 


3. On or about September 17, 1953, in the course of inter- 
state commerce and by oral contract, complainant sold to respond- 
ent a truckload of U. S. No. 1 white potatoes, at an agreed price 
of $2.00 per 100-pound sack, delivered at * * *. 


4. On or about September 18, 1953, complainant tendered to 
respondent at * * *, a truckload consisting of 350 100-pound sacks 
of U. S. No. 1 potatoes. 


5. Respondent refused to accept the potatoes and made an 
offer of a new contract to complainant whereby respondent would 
pay 85¢ per 100-pound sack, plus the freight. Complainant re- 
jected respondent’s offer and diverted the potatoes to the * * * at 
* * * to be disposed of on a consignment basis. 


6. The Pittsburgh consignee rendered an account sales to com- 
plainant showing gross receipts on the resale of the potatoes 
amounting to $707.00. After freight charges and other expenses 
were deducted, complainant received from the consignee a net 
amount of $495.59. Complainant billed respondent for $112.43, 
which respondent has not paid. 


7. The formal complaint was filed on March 11, 1954, which 
was within 9 months after the cause of action allegedly accrued. 


CONCLUSIONS 


Complainant alleges in its complaint that it sold respondent 350 
100-pound bags of U. S. No. 1 potatoes. Respondent denies that 
he agreed to purchase 350 bags of potatoes.. Respondent says he 
told complainant he would like to have 200 bags of nice clean 
potatoes, that complainant stated it did not know whether it could 
get a trailer to haul as few as 200 bags, and that respondent told 
complainant if it was necessary in order to obtain a trailer, he 
would take as many as 250 bags. We, therefore, have the question 
of the number of bags agreed upon by the parties at the time of 
the purchase and sale. 

The burden of proof, of course, is upon complainant to estab- 
lish by a preponderance of the evidence the allegations of its 
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complaint. The contract was oral and there is no written memo- 
randum of the negotiations between the parties. Respondent em- 
phatically denies that he agreed to accept more than 250 bags of 
potatoes. Although complainant alleges that it sold respondent 
350 bags of potatoes, complainant states in a letter to the Depart- 
ment in the file that it told respondent it would hold the load down 
to 300 bags, if possible. Respondent denies that any such figure 
was mentioned. Complainant has submitted no evidence in sup- 
port of its allegation that the contract called for the shipment of 
350 bags of potatoes. Complainant has failed to sustain the burden 
of proof on this point, and we are therefore unable to conclude 
that the contract was for a load of 350 bags of U. S. No. 1 
potatoes. 

We have no doubt the parties made a contract for a shipment 
of potatoes, but since we do not have adequate proof as to the 
quantity called for by that contract and respondent’s rejection was 
based in part on his claim that an excessive quantity was shipped, 
we cannot say the rejection was without reasonable cause. The 
evidence submitted by respondent is not sufficient to justify an 
award of reparation to respondent under his counterclaim for 


$62.50 “lost profit.” The complaint in this case should be dis- 
missed. The counterclaim should also be dismissed, and the facts 
should be published. 


ORDER 


The complaint is hereby dismissed. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4078) 


JEROME KANTRO COMPANY v. D. L. PIAZZA COMPANY. PACA 
Docket No. 5981. Decided October 21, 1954. 


Failure to Pay Balance of Purchase Price of Lettuce— 
Inspection—Expressed Warranty—Implied Warranty— 
Dismissal of Counterclaim 
Where respondent’s agent purchased lettuce from complainant, after inspec- 
tion, and respondent accepted the lettuce but failed to pay the full 
purchase price, claiming a loss, alleging that the lettuce was in bad 
condition and not of the quality and grade called for in the contract, 
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held, as there was no indication that the lettuce was to be of a certain 
grade or quality, there was no expressed warranty, and as the sale was 
on the basis of inspection and acceptance, there was no implied warranty 
of suitable shipping condition, and respondent’s failure to pay the 
balance of the purchase price was in violation of section 2 of the act 
for which reparation should be awarded complainant. Respondent’s right 
to recover for alleged loss not having been established, respondent’s 
counterclaim should be dismissed. 


Privilege of Filing Counterclaim—Transaction Extrinsic 
to Subject Matter of Complaint—Applicability of Limi- 
tation Period for Filing of Counterclaim 


Where respondent deducted from the purchase price of a carload of lettuce 
an amount equal to an alleged loss sustained on a separate shipment of 
lettuce from the same complainant and filed a counterclaim in an action 
for reparation for the balance, held, respondent’s violation of the act by 
withholding an amount from the purchase price does not deprive it of 
the privilege of filing a counterclaim even though it arises upon a trans- 
action extrinsic to the subject matter of the complaint, but such counter- 
claim must be filed within the nine month period prescribed by the act 
as essential to jurisdiction. 


. William M. Thomson, of Tanner, Nordquist, Thomson & Bruer, of 
Minneapolis, Minnesota, and Noland, Lawson & Hammerly, of Salinas, 
California, for complainant. D. L. Piazza Co., of Minneapolis, Minnesota, 
respondent, pro se. Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received June 24, 1952. In the formal 
complaint filed February 25, 1953, it is first alleged that on or 
about April 29, 1952, in the course of interstate commerce, com- 
plainant by oral contract negotiated by G. A. Moller, a broker at 
Salinas, California, acting as agent for both complainant and 
respondent, sold to respondent a carload shipment of 328 crates 
of lettuce for a total price of $905.00, f.o.b. Salinas, California; 
that on April 29, 1952, the lettuce called for in such contract 
was shipped from Salinas, California, billed open, in car WFEX 
72084, its ultimate destination being Minneapolis, Minnesota; 
and that respondent accepted the lettuce but failed to pay the 
agreed purchase price of $905.00. It is next alleged that on or 
about May 8, 1952, in the course of interstate commerce, com- 
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plainant by oral contract negotiated by the same broker in 
the same manner sold to respondent a second carload shipment 
of 328 crates of lettuce at the agreed total purchase price of 
$1,662.50, f.o.b. Salinas, California; that on May 8, 1952, the 
lettuce called for in such contract was shipped from Salinas, 
California, billed advise, in car PFE 97416, to respondent in 
Minnesota; that respondent accepted the lettuce upon its arrival 
at destination and paid a sight draft of $1,662.50. It is further 
alleged that respondent subsequently claimed the second ship- 
ment of lettuce contained in car PFE 97416 was damaged and 
deteriorated, and mailed to complainant a statement deducting 
from the $905.00 purchase price of car WFEX 72084 an allow- 
ance of $693.50 on car PFE 97416, which statement was accom- 
panied with a check for $211.50 in full settlement for both ship- 
ments. Complainant then alleges that he has refused to accept 
the settlement and cash the check, and that there is due com- 
plainant from respondent the sum of $905.00. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 9, 1953. A copy of the report of investigation was served 
upon complainant on April 14, 1953. 


Respondent filed an answer admitting the two purchases as 
alleged by complainant, but contending, among other things, that 
the lettuce in car PFE 97416 was represented as being an “out- 
standing” shipment, and that the lettuce shipped was not of the 
quality and grade called for in the contract of sale. Respondent 
further alleges that the draft covering this shipment was paid 
prior to arrival at destination. Respondent admits that in mak- 
ing settlement for car WFEX 72084 it deducted the sum of 
$693.50, representing respondent’s loss on car PFE 97416, and 
then denies being indebted to complainant in any amount except 
the $211.50 tendered in settlement for car WFEX 72084. Re- 
spondent requested an oral hearing. 

An oral hearing was held at Minneapolis, Minnesota, on April 
23, 1954. 

Complainant was represented at the hearing by counsel, and 
the depositions of two witnesses for complainant were received 
in evidence. Mr. Sam L. Piazza, respondent’s vice-president, ap- 
peared for respondent at the hearing and his oral testimony was 
received in evidence. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant is an individual, Jerome Kantro, doing busi- 
ness as Jerome Kantro Company, whose post office address is 
P. O. Box 1090, Salinas, California. 


2. Respondent, D.L. Piazza Company, is a corporation, whose 
address is 100 North Seventh Street, Minneapolis 3, Minnesota. 
At the time of the transactions involved herein, respondent was 
not licensed under the act, but was subject to license and subse- 
quently paid the annual fee, plus arrearage covering the period 
in which the transactions occurred. 


3. On or about April 29, 1952, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent a 
carload shipment of 328 crates of lettuce, Minnetonka brand, for 
a total purchase price of $905.00, f.0.b. Salinas, California. 


4. Car WFEX 72084 containing 328 crates of lettuce meeting 
the contract specifications was shipped by complainant from 
Salinas, California, on April 29, 1952, and was received by 
respondent. 


5. Respondent paid no part of the purchase price of this 
shipment, except that on or about June 7, 1952, it tendered to 
complainant a check in the amount of $211.50 in full settlement 
for said shipment. However, during the course of the oral hear- 
ing the parties stipulated that the proceeds of the check might 
be accepted by complainant as a partial payment. 


6. On or about May 8, 1952, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent a second 
carload shipment of 253 crates of four dozen heads of lettuce at 
$5.00 per crate, and 75 crates of five dozen heads at $4.50 per 
crate, both Favor brand, plus a top-icing charge of $60.00, or a 
total purchase price of $1,662.50, f.o.b. Salinas, California, the 
destination specified being Minneapolis, Minnesota. 


7. Both the purchases were made for respondent by G. A. 
Moller, Salinas, California, acting as agent for respondent; and 
the lettuce was accepted by G. A. Moller for respondent after 
inspection or opportunity for inspection at the shipping point. 
Complainant made no express warranty as to the grade of the 
lettuce. 
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8. Car PFE 97416 containing the quantity and size and 
brand of lettuce specified in the contract referred to in Finding 
of Fact No. 6 above was shipped by complainant on May 8, 1952, 
from Salinas, California, and complainant drew a sight draft 
for $1,662.50 on respondent in payment for said shipment. 

9. On May 8, 1952, a Monterey County, California, inspector 
inspected the lettuce in the shed from which car PFE 97416 was 
later loaded and found that the lettuce met the requirements of 
State law. The applicable State law provides in substance that 
lettuce shall be rejected when five (5%) percent, or more, is 
affected by slime, rot or decay, or where fifteen (15%) percent, 
or more, is affected by tipburn, frost damage, worm damage, or 
seed stalks; and that it shall not be of the type described as 
leafy without head formation, nor shall the heads be burst or 
materially misshapen; and the packing thereof must be accord- 
ing to standard sizing. 

10. Respondent resold and diverted the shipment in car PFE 
97416 to Al Kaiser & Bros.,- Chicago, Illinois, and billed such 
purchaser for $1,826.50. In settling with respondent for the let- 
tuce, however, Al Kaiser & Bros. paid only $1,133.00, or $693.50 
less than the invoice price. 

11. A restricted Federal inspection at Chicago on May 15, 
1952, the date of the car’s arrival, showed the following con- 
dition: 

“From 15 to 30%, average approximately 25% decay, mostly 
Bacterial Soft Rot, some Watery Soft Rot, mostly in ad- 
vanced, some in early stages, affecting compact portion of 
head. Remainder fresh, crisp and wrapper leaves good to 
light green color.” 

12. The balance due and owing to complainant by respondent 
for the lettuce in car WFEX 72084 is $693.50. 

18. Informal complaint was filed by complainant on June 24, 
1952, which was within 9 months after the cause of action 
accrued. Respondent also filed, within the time required by the 
act, an informal complaint covering the transaction made the 
subject of its attempted set-off or counterclaim. 


CONCLUSIONS 
There is no dispute as to the amount due from respondent to 
complainant on the April 29, 1952, shipment of lettuce in car 
WFEX 72084. The dispute arises only as to the quality of the 
lettuce shipped on May 8, 1952, in car PFE 97416, which re- 
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spondent also purchased from complainant and paid for and on 
which respondent claims damages by way of set-off or counter- 
claim against complainant. 

While not essential to the ultimate decision in this proceeding, 
we deem it advisable first to dispose of complainant’s contention, 
vigorously asserted both at the oral hearing and in its brief, 
that respondent’s claim arising in connection with the shipment 
in car PFE 97416 could not properly be asserted by way of set- 
off or counterclaim in this proceeding which is based on the 
earlier shipment in car WFEX 72084. We agree that respondent 
had no right, in attempting to collect the full amount claimed in 
connection with a separate disputed transaction between itself 
and complainant, to withhold proceeds on the transaction upon 
which complainant’s claim is based. Russel Produce Co. v. D. O. 
Williams & Co., 5 A.D. 559. Respondent improperly withheld the 
$693.50, and by so doing subjected itself to any consequences 
which might follow its violation of the act. 

However, so far as the propriety of filing a counterclaim in 
this proceeding is concerned, under the Rules of Practice re- 
spondent’s own violation would not in itself deprive respondent 
of the privilege of filing the counterclaim if such filing is other- 
wise in order. We conclude that such filing is in order. The 
applicable section of the Rules of Practice (7 CFR 47.8(b)) 
provides that an answer “shall contain (1) a precise statement 
of the facts which constitute the grounds of defense, including 
any set-off or counterclaim. ...” This section was fully con- 
sidered in The Schumann Co. v. Yeckes-Eichenbaum, Inc., 7 A.D. 
1216, and we specifically declared, 

“We conclude that this section should be construed to permit 
the filing of a set-off or counterclaim, whether or not aris- 
ing from the transaction complained of, and even though it 
arises upon an extrinsic matter.” 

It is true that respondent’s counterclaim, by which it sought 
to establish a separate liability of complainant to respondent and 
to invoke the right of set-off, had to be filed within the 9 months’ 
period prescribed by the act as essential to jurisdiction. Ricks 
Fertilizer Co. v. M. Dunn & Co., 5 A.D. 194. Respondent satisfied 
this jurisdictional requirement on October 7, 1952, when it filed 
an informal complaint against complainant stating that such 
complaint was a set-off against the complaint in the’ within pro- 
ceeding. The respondent’s counterclaim arising from the ship- 
ment in car PFE 97416 is entirely proper for consideration in 
this proceeding. 
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With respect to the merits of respondent’s counterclaim, we 
first consider the question as to whether there was any breach 
by complainant of an express warranty. There is no indication 
whatever that the lettuce was warranted as being of a certain 
established grade. The size of the lettuce and number of crates 
are not in dispute. Lettuce of the required brand was delivered. 
The only allegation made or evidence offered by respondent on 
the matter of an express warranty is that the lettuce in car PFE 
97416 was represented as being “outstanding.” Even aside from 
the fact that this statement concerning the lettuce only appeared 
in a wire from G. A. Moller, respondent’s own buying agent, and 
the further fact that the wire apparently was sent after the pur- 
chase was made, such a specification has no recognized meaning. 
It does not amount to an express warranty, but must be con- 
sidered as falling within the category of an expression of opinion 
or “dealer’s talk.” Anonymous, 8 A.D. 388. 


The remaining question for consideration is whether respon- 
dent may rely on a breach by complainant of an implied warranty 


that the lettuce in car PFE 97416 was in suitable shipping con- . 


dition. We are obliged to point out that this lettuce was pur- 
chased by respondent through its buying agent, G. A. Moller. We 
learn from the investigation report that during the season the 
same agent had purchased 12 to 14 cars of lettuce for respon- 
dent. In fact, as we have seen, the shipment of lettuce which 
gave rise to this proceeding, that in car WFEX 72084, also was 
purchased from complainant by respondent through the same 
buying agent. There seems to be no room for doubt that G. A. 
Moller was respondent’s duly authorized agent. According to 
information given to the Department’s investigator by complain- 
ant (Inv. Rep., Ex. 1-A), the lettuce shipped in car PFE 97416 
was sold to respondent on the basis of Moller’s inspection and 
acceptance at shipping point. This information was confirmed 
by Moller in a letter addressed to the Department (Inv. Rep., 
Ex. 2) wherein he stated that “Our inspections when purchas- 
ing for customer accounts are lot inspections. We select and ask 
for certain lots in our cars. * * * The lot we selected for this 
specific car, namely, PFE 97416, was termed the Roddick lot. 
* * * ” There is no assertion, nor is there any evidence to sug- 
gest, that the lettuce delivered to respondent was not the lettuce 
inspected by respondent’s agent. In such case, there is no implied 
warranty of suitable shipping condition. Watsonville Exchange 
v. Goldstein Corporation, 7 A.D. 1205; Ritter & Co. v. Piazza 
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Co. and Lord & Spencer Co., 4 A.D. 208; Miles-Conley Co., Inc. 
v. A. Troiano & Co., Inc., 3 A.D. 34; S. A. Gerrard Co. v. Peter 
Martori’s Sons, Inc. 5 A.D. 112. 

Having concluded that there was no implied warranty of suit- 
able shipping condition, it becomes unnecessary to decide whether 
the condition of the lettuce shown by the restricted Federal 
inspection at Chicago was sufficient to establish a breach of such 
implied warranty. It likewise becomes unnecessary to consider 
whether the respondent adduced sufficient evidence of the dam- 
ages it allegedly sustained on car PFE 97416. 

Respondent’s right to recover any amount from complainant 
by way of a set-off or counterclaim not having been established, 
respondent’s counterclaim must be dismissed. It necessarily fol- 
lows that respondent’s attempted set-off of the $693.50 and its 
failure to pay promptly such balance of the purchase price of the 
shipment of lettuce contained in car WFEX 72084 is a violation 
of section 2 of the act for which reparation in the amount of 
$693.50, with interest, should be awarded complainant. 


The facts should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $693.50, with 
interest thereon at the rate of 5 percent per annum from June 1, 
1952, until paid. 

The respondent’s counterclaim is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4079) 


Dow-JENKINS SHIPPING COMPANY, INC. v. M.:M. FRAZIER. PACA 
Docket No. 6338. Decided October 22, 1954. 


Failure to Pay Balance of Purchase Price of Bananas— 
Default 


Headnotes in 13 A.D. 986, applicable here. 


Dow-Jenkins Shipping Co., Inc., of Jacksonville, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 5, 1954. A formal complaint 
was filed on August 9, 1954. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase price of 27,380 pounds of bananas sold and delivered to 
respondent in January 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on August 13, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on September 2, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Dow-Jenkins Shipping Company, Inc., is a 
corporation, whose address is P. O. Box 4646, Jacksonville, 
Florida. 


2. Respondent is an individual, M. M. Frazier, whose post 
office address is State Farmers Market, Atlanta, Georgia (or 1085 
White Oak Avenue, S. W., Atlanta, Georgia). At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


8. In the course of interstate commerce and by oral contract, 
complainant on January 22, 1954, sold to respondent 27,380 
pounds of bananas, at $5.25 per cwt., plus $13.50 loading charges, 
or for a total price of $1,450.95, f.o.b. Tampa, Florida. 


4. Bananas meeting the specifications of the foregoing con- 
tract were shipped by truck from Tampa, Florida, in interstate 
commerce, to respondent at Atlanta, Georgia. Upon arrival at 
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destination, respondent accepted the bananas and placed them in 
his ripening room. 


5. The purchase price of the truckload of bananas is $1,450.95, 
of which only $300.00 has been paid, leaving due and owing by 
respondent to complainant the sum of $1,150.95. 


6. The formal complaint was filed on August 9, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the truckload of bananas is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $1,150.95, with interest, and the facts should 
be published. 


ORDER 


Within 30 days after the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,150.95, with 
interest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4080) 


JIMMIE SHMON PRODUCE BROKER v. HOUSTON PRODUCE SERVICE. 
PACA Docket No. 6337. Decided October 22, 1954. 


Failure to Pay Balance of Purchase Price of Mixed 
Vegetables—Default 


Where complainant claimed reparation for the balance of the purchase price 
of two carloads of mixed vegetables sold by complainant to respondent, 
and the latter failed to file an answer, held, that in accordance with 
the rules of practice under the act, respondent, by failing to file an 
answer, admitted the material facts alleged in the complaint, and its 
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failure to pay promptly to complainant the full purchase price of the 
produce is a violation of section 2 of the act, and reparation should be 
awarded to complainant in the amount of the unpaid balance. 


Mr. Jimmie Schmon, of Houston, Texas, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was made on October 8, 1953. A formal com- 
plaint was filed on December 3, 1953. Complainant seeks an 
award of reparation in the amount of the alleged unpaid balance 
of the purchase price of two carloads of mixed vegetables and 
270 sacks of potatoes sold and delivered to respondent in August 
1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 21, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. Copies of a sup- 
plemental report of investigation.were served upon both com- 
plainant and respondent on September 24, 1954. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jimmie Shmon, doing busi- 
ness as Jimmie Shmon Produce Broker, whose post office address 
is 507 Western Union Building, Houston, Texas. 


2. Respondent is an individual, Thelma Petro, doing business 
as Houston Produce Service, whose post office address is 601 
Preston Avenue, Houston, Texas. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce and by oral con- 
tracts, complainant sold to respondent two carloads of mixed 
vegetables and 270 sacks of potatoes on the dates and terms 
indicated : 


ties 
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8/13/538—car ART 24237— 











Commodity Unit Price Extension 
10 crates green onions $4.30 fob $ 43.00 
7 crates radishes 4.11 fob 28.77 
10 crates parsley 4.06 fob 40.60 
9 crates endive 5.21 fob 46.89 
80 crates lettuce 8.75 fob 700.00 
10 sacks beets 3.06 fob 30.60 
75 sacks cabbage 1.91 fob 143.25 
38 crates pascal (celery) 3.83 fob 145.54 
10 crates spinach 2.77 fob 27.70 
10 crates cello carrots 4.51 fob 45.10 
10 crates cauliflower 2.76 fob 27.60 
checking charges 01 2.69 
$1,281.74 
icing charges 53.17 
$1,334.91 
8/25/58—car ART 20882— 
200 crates lettuce 2.50 fob 500.00 
10 bas. cucumbers 2.20 fob 22.00 
5 crates cauliflower 2.05 fob 10.25 
11 crates endive 4.50 fob 49.50 
10 crates green onions 3.95 fob 39.50 
10 crates radishes 3.60 fob 36.00 
10 crates parsley 3.60 fob 36.00 
75 sacks cabbage 1.55 fob 116.25 
freight plus icing 363.74 
$1,173.24 
8/25/53—car URTX 37856— 
270 sacks U.S. No. 1 potatoes 3.60 $972.00 
checking charges .015 4.05 
976.05 
Total $3,484.20 


4. Two carloads of mixed vegetables and one lot of potatoes 
meeting the specifications of the foregoing contracts were shipped 
in cars ART 24237, ART 20882 and URTX 37856 from loading 
points in the States of Colorado and Washington, in interstate 
commerce, to complainant at Houston, Texas, and were delivered 
by complainant to respondent at Houston, Texas. Respondent 
accepted the shipments in compliance with said contracts of sale 
and made no complaint with respect thereto. 
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5. The aggregate purchase price of the two lots of mixed 
vegetables and one lot of potatoes is $3484.20, of which only 
$3100 has been paid, leaving due and owing by respondent to 
complainant the sum of $384.20. 


6. The formal complaint was filed on December 3, 1953, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the two lots of mixed vegetables and 
one lot of potatoes is in violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $384.20, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, the sum of $384.20, with 
interest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4081) 


NEWBERN GROVES v. TWIN CITY PRODUCE COMPANY. PACA 
Docket No. 6340. Decided October 22, 1954. 


Failure to Pay Balance of Purchase Price of Citrus 
Fruit—Default 


Headnotes in 13 A.D. 1029, applicable here. 


Newbern Groves, of Tampa, Florida, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on September 17, 1953. Complain- 
ant seeks an award of reparation in the amount of the alleged 
unpaid balance of the purchase price of a truckload of citrus 
fruit sold and delivered to respondent in December 1952. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
dent on October 15, 1953. A copy of the report of investigation 
was served upon complainant on October 17, 1953. Copies of a 
supplemental report of investigation were served upon complain- 
ant on September 17, 1954, and upon respondent on September 
20, 1954. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 


respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. D. Newbern, trading as 
Newbern Groves, whose address is P. O. Box 7098, Tampa, 
Florida. 


2. Respondent is an individual, Ed Hamlin, trading as Twin 
City Produce Company, whose post office address is Box 164, 
Opelika, Alabama. At the time of the transaction involved herein, 
respondent was not licensed but was subject to license under the 
Act. A license was subsequently issued to respondent upon pay- 
ment of the annual fee and accrued arrearage. 


3. On or about December 18, 1952, in the course of interstate 
commerce, complainant by oral contract sold to respondent a 
truckload of mixed citrus fruit consisting of 842 packages of 
oranges, various sizes, 10 packages of grapefruit, 30 packages 
of tangerines, and 3 bushels of kumquats, at the total agreed 
purchase price of $1096, including containers, f.o.b. Tampa, 
Florida. 
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4. On or about December 18, 1952, complainant delivered 
citrus fruit meeting the specifications of the contract to respon- 
dent’s truck at Tampa, Florida, for shipment in interstate com- 
merce to respondent at Opelika, Alabama. 

5. Respondent accepted the shipment of citrus fruit in com- 
pliance with the contract of sale, and made no complaint with 
respect thereto. 

6. The total purchase price of the citrus fruit is $1096, of 
which only $700 has been paid by respondent, leaving a balance 
of $396 due and owing by respondent to complainant. 

7. The formal complaint was filed on September 17, 1953, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 
Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, 
as provided in the Rules of Practice (7 CFR 47.8(c)). 
Respondent’s failure to pay complainant promptly the full 
agreed purchase price for the shipment of citrus fruit is in 


violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $396.00, with interest, and the facts 
should be published. 
ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $396.00, with 
interest thereon at the rate of 5 percent per annum from Janu- 
ary 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4082) 


BoyD-UNRUH COMPANY v. BELSON Bros. PACA Docket No. 6121. 
Decided October 28, 1954. 


Dismissal of Petition for Reconsideration 


Petition for reconsideration dismissed because the prior order is supported 
by the evidence and the law applicable thereto. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
complainant sought to recover the balance due on the purchase 
price of a carload of potatoes sold and delivered to respondent in 
May 1953. By order dated June 11, 1954, complainant was 
awarded reparation against respondent in the amount of $360.17, 
with interest thereon from June 1, 1953, until paid. On June 18, 
1954, and within the time provided by the rules of practice, 
respondent filed a Petition for Reconsideration. 


Respondent alleges that the decision of June 11, 1954, contains 
inconsistencies and erroneous statements and requests a recon- 
sideration of the evidence and a reversal of the decision of June 11. 


Respondent first contends that “full significance” was not given 
to the statement of respondent’s agent, attached to the report of 
investigation, in a letter to the Department dated June 29, 1953, 
from which we quoted in our previous order. Respondent says 
that, apparently, no significance was given to the agent’s state- 
ment that he “did not personally inspect this car of potatoes.” 
We would remind respondent that we did not state in our decision 
of June 11, 1954, that respondent’s agent personally inspected the 
car of potatoes. The decision was in no way based upon a purchase 
after inspection by respondent’s agent or even opportunity for 
inspection, even though respondent’s agent, who was present at 
complainant’s place of business, stated that he saw the potatoes 
being packed and purchased a carload for respondent, after which 
he billed the car to respondent at Chicago under Icing Rule 247. 
The contract was for a carload of U. S. No. 1, Size A, Long White 
potatoes, at an agreed f.o.b. price. A Federal inspection at ship- 
ping point showed the potatoes to be U. S. No. 1, Size A, and to 
contain no soft rot. 

Respondent takes strong exception to our finding that this was 
not an ordinary f.o.b. sale where the warranty of suitable ship- 
ping condition would apply, and states respondent believes it must 
be considered erroneous to say there is evidence that complainant 
on the date of sale surrendered dominion over the car of potatoes 
to respondent’s agent, L. W. Smith. Respondent further says that, 
“It was a matter of convenience and not a question of acquiring 
dominion, but is a practice indulged in, in the California potato 
deal . . .” Irrespective of convenience and trade practices, certain 
actions on the part of a buyer will legally constitute acceptance. 
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In this case, complainant was not informed of the name of the 
buyer, did not receive shipping instructions from the buyer’s 
agent, and knew nothing of the intended destination of the pota- 
toes. As pointed out in our previous order, Smith obtained the 
car number and shipping point inspection report from complain- 
ant, prepared the bill of lading, gave shipping instructions to the 
railroad, and shipped the carload of potatoes “from Belson Bros. 
(Magunden, California) to Belson Bros., Chicago, IIlinois.”” Un- 
questionably, these actions on the part of respondent’s agent 
constituted immediate physical acceptance of the carload of pota- 
toes and assumption of full dominion over the shipment. 


Respondent in its petition quotes from Anonymous Decision, 
9 A.D. 146, and contends that this was “‘a case of similar import.” 
In that case, we held that due to abnormal deterioration found in 
the potatoes at destination, the potatoes could not be said to be in 
suitable shipping condition at the time of shipment. That case, 
however, is distinguished from the present case by the fact that 
it was in all respects a regular f.o.b. transaction where a destina- 
tion was specified in the contract, and the seller was given ship- 
ping instructions by the buyer, which the seller transmitted to the 
carrier. In that case, the warranty of suitable shipping condition 
did apply inasmuch as the potatoes in that case travelled under 
normal transportation service and conditions to the destination 
specified in the contract of purchase and sale. In the case here 
under consideration, as previously pointed out, no destination was 
specified in the contract since respondent took possession of the 
potatoes at shipping point and handled all shipping details. 


Respondent takes exception to our statement that there was no 
destination specified in the contract, and assigns as grounds for 
the exception the fact that, “There never was a written contract 
submitted in evidence by the complainant to uphold such a con- 
clusion.” The evidence clearly supports our findings that an oral 
contract was made and that no destination point was given to 
complainant at the time of sale. 

Respondent refers to a recent decision of May 6, 1954, in the 
case of Sunshine Farms, Inc. v. H. B. Frost Co., 13 A.D. 542, and 
states that the case “involves the same sort of situation as is 
involved herein and after formal hearing the respondent pre- 
vailed.” There was for consideration in that case the questions 
of whether the cantaloups in controversy were inspected and 
accepted by respondent’s agent at shipping point, and whether 
the purchase was made on straight f.o.b. shipping point terms or 
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on f.o.b. acceptance terms. These questions, however, were not 
considered or determined in that decision. We stated there that, 
“We find it unnecessary to discuss the other issues since, in our 
opinion, an accord and satisfaction was effected between the 
parties.” 


The assignments of error and the alleged inconsistencies set 
forth by respondent in its petition have been carefully considered, 
and it is concluded that the order of June 11, 1954, is supported 
by the evidence and the law applicable thereto. Respondent’s Peti- 
tion for Reconsideration, therefore, is dismissed without prior 
service upon complainant. 


The reparation awarded in the order of June 11, 1954, shall 
be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 4083) 


MONTE CROSS v. KLEIN’S CELERY. PACA Docket No. 6246. Decided 
October 28, 1954. 


Failure to Pay Purchase Price—Evidence—Quantity of 
Produce Shipped 


Where complainant sold celery to respondent and respondent paid on the 
basis of the original invoice, but where complainant sent respondent a 
corrected invoice for 50 additional crates of celery, and respondent 
refused to make payment therefor, and where the bill of lading, original 
manifest and freight charges indicate the additional produce was 
shipped, held, respondent’s failure to pay for the additional crates of 
celery was in violation of section 2 of the act for which complainant 
should be awarded reparation. 


Failure to Pay Brokerage Fees 


Where respondent offered no defense for its alleged failure to pay com- 
plainant brokerage fees, it is concluded that such charges are due, and 
complainant should be awarded reparation in the amount thereof. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Klein’s Celery of 
Newark, New Jersey, respondent, pro se. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as-amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 17, 1954, complainant 
alleges failure on the part of the respondent to pay brokerage 
earned by complainant as agent for respondent in several trans- 
actions during the month of June 1953, and also failure to pay 
the full purchase price for a carload of celery sold by complainant 
to respondent in June 19538. A copy of the formal complaint and 
a copy of the report of investigation made by the Department 
were served by registered mail upon respondent on May 3, 1954. 
On the same date, a copy of the report of investigation was served 
upon complainant’s representative. 


Respondent filed an answer to the complaint on May 24, 1954, 
admitting the purchase of a carload of celery from complainant, 
but denying, in effect, that respondent failed to pay the full pur- 
chase price. Respondent makes no defense for its failure to pay 
brokerage allegedly earned by complainant as respondent’s agent. 


The amount involved in this controvery is less than $500 and 
the issues are, therefore, submitted under the shortened method 


of procedure provided for in the Rules of Practice. Pursuant to 
this procedure, complainant filed an opening statement of facts, 
accompanied by a brief. Respondent filed an answering statement 
and brief, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Monte Cross, whose address 
is Produce Exchange Building, Chicago 8, Illinois. 


2. Respondent is an individual, Raymond Klein, doing busi- 
ness as Klein’s Celery, whose address is 193 Miller Street, New- 
ark, New Jersey. At the time of this transaction, respondent was 
licensed under the Act. 


3. On or about June 22, 1953, in the course of interstate com- 
merce, complainant sold to respondent a carload of Pascal celery 
contained in car SFRD 9894, which had been shipped from Los 
Angeles, California, on June 17, 1958, at an agreed price of $3.00 
per crate for 2-dozen size and $3.15 per crate for 214-dozen size, 
f.o.b. shipping point, the invoice price to include $65.00 for top-ice 
and 10¢ per crate for precooling. The car contained 450 crates 
of celery. 
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4. Complainant invoiced respondent for the carload of celery 
on the basis of 200 crates of 2-dozen size and 200 crates of 214- 
dozen size Pascal celery, or a total of 400 crates for a total 
purchase price of $1,335. Thereafter, complainant sent respondent 
a corrected invoice showing the car contained 225 crates of 
2-dozen size at $3.00 per crate and 225 crates of 214-dozen size 
at $3.15 per crate, or a total of 450 crates for a total price of 
$1,493.75. 


5. Respondent paid complainant the original invoice price of 
$1,335.00, but failed and refused to pay for the additional 50 
crates of celery amounting to $158.75. 


6. On or about June 25, 1953, in the course of interstate com- 
merce, complainant, as a result of a telephone conversation with 
respondent, bought for respondent’s account two carloads of 
celery at agreed prices, one car being PFE 61352 shipped from 
San Jose, California, on June 17, 1953, and the other car being 
PFE 98470 shipped from San Jose on June 18, 1953. Respondent 
accepted the two carloads of celery upon arrival without complaint. 


7. Complainant billed respondent for brokerage in the amount 
of $30 for each car, or a total of $60, but respondent has failed to 


pay the brokerage charges. Respondent is indebted to complainant 
for the additional 50 crates of celery contained in car SFRD 9894 
in the amount of $158.75, and $60 brokerage fees for car PFE 
61352 and PFE 98470, or a total indebtedness of $218.75. 


8. The formal complaint was filed on February 17, 1954, which 
was within 9 months after the causes of action herein alleged 
accrued. 


CONCLUSIONS 


Respondent has offered no defense for its failure to pay com- 
plainant the brokerage charges for the two cars of celery pur- 
chased by complainant for respondent’s account on June 25, 1953. 
Respondent has not denied owing complainant the claimed broker- 
age and it is concluded that there is due and owing to complainant 
from respondent the sum of $60 as brokerage fees for the two 
carloads of celery referred to. 

The only question for consideration in this case is a question of 
fact as to the number of crates contained in car SFRD 9894 which 
was received and accepted by respondent after purchase from 
complainant. Respondent paid complainant the original invoice 
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price of $1,335, covering 400 crates of celery. After receiving 
from complainant a corrected invoice covering 450 crates, 
respondent denied that the car contained more than 400 crates. 

Complainant contends that shortly after he sold the car to 
respondent he received a corrected invoice from the shipper show- 
ing the car actually contained 450 crates instead of the 400 for 
which the shipper originally billed complainant. Complainant 
states that he immediately sent respondent a wire reading, in 
part, as follows, “CORRECTION 9894 CONTAINS 225 EACH 
PAY DRAFT BILL YOU OPEN ADDITIONAL 50,” and there- 
after that complainant mailed respondent a corrected invoice 
covering the 450 crates. 


Complainant has submitted in evidence as an exhibit to the 
complaint the original bill of lading showing that the car con- 
tained 450 crates of celery weighing 27,000 pounds. Attached to 
complainant’s opening statement of facts as exhibits are the cor- 
rected invoice from the shipper to complainant showing 450 crates 
instead of 400, and an affidavit signed by Louis Suarez, who 
stated that he was employed by the original shipper of the carload 
of celery in June 1953; that he personally supervised the loading 
of car SFRD 9894; that he identified the original manifest of this 
car which is attached to the complaint as Exhibit 7; and that 
under his supervision there were 336 crates of celery received 
from one grower and 114 crates from another grower, making 
a total of 450 crates which were actually loaded into the car. 


Respondent’s denial that the car contained 450 crates is sup- 
ported principally by argument. Respondent refers to the Stand- 
ard Memorandum of Sale which mentioned 400 crates “and not 
450.” Since the shipper’s original invoice to complainant was for 
400 crates, it quite naturally issued the Standard Memorandum of 
Sale for the same number of crates, but corrected the error later 
in a corrected invoice. Respondent also refers to a portion of the 
report of investigation indicating that the records of the truck- 
man showed 404 crates unloaded from the car and one abandoned 
to the carrier. Respondent does not mention, however, that the 
report of investigation also states that the records the investigator 
reviewed could not be considered conclusive proof as to the num- 
ber of crates sold from the car, for various reasons. Since the 
records examined by the investigator showed that the car con- 
tained at least 405 crates, clearly respondent’s contention that it 
contained only 400 crates is incorrect. The file also contains 
evidence showing that respondent filed a claim with the railroad 
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for one crate abandoned to the carrier at a price of $6 per crate, 
and showed that 449 crates were unloaded from the car in 
question. 

We think the file clearly contains a preponderance of evidence 
that car SFRD 9894 contained 450 crates of celery. The most 
significant indication that the car contained 450 crates, we think, 
is the fact that respondent paid freight charges to the carrier 
based upon 450 crates. If the car actually contained only 400 
crates, respondent apparently paid the railroad excessive freight 
charges. There is no evidence or indication that respondent has 
ever filed a claim with the carrier for a refund based upon excess 
freight charges in connection with this shipment, which it nor- 
mally would do had the car actually contained only 400 crates. 
It is concluded that respondent’s failure to pay complainant for 
the additional 50 crates of celery contained in the car in question, 
amounting to $158.75, is in violation of Section 2 of the Act. 
Complainant should be awarded reparation in that amount, plus 
$60 brokerage fees earned in connection with cars PFE 61352 and 
PFE 98470, or a total of $218.75. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $218.75, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4084) 


HELMS PoTATO COMPANY v. I & H BANANA COMPANY. PACA 
Docket No. 6341. Decided October 28, 1954. 
Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 13 A.D. 998, applicable here. 


Mr. Henry Blickhahn, of Alamosa, Colorado, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on April 5, 1954. A formal com- 
plaint was filed on June 10, 1954. Complainant seeks an award 
of reparation in the amount of the agreed purchase price of two 
truckloads of potatoes purchased by and delivered to respondent 
in February 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on August 28, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
sent by registered mail to respondent on August 25, 1954, but 
were returned by the Post Office Department marked “Moved 
Left No Address.” Subsequently, on September 3, 1954, copies 
of the report of investigation and the formal complaint were 
sent by regular mail, in care of W. P. Herrington of respondent 
firm, at his last known address. The papers have not been re- 
turned by the Post Office Department as having been unclaimed. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clyde Helms, 
Sr., and Clyde Helms, Jr., trading as Helms Potato Company, 
whose address is R. R. #2, Alamosa, Colorado. 


2. Respondent is an individual, W. P. Herrington, trading as 
I & H Banana Company, whose address is 2005 Taylor Street, 
Dallas, Texas. At the time of this transaction, respondent was 
not licensed, but was subject to license under the Act. Subse- 
quently, respondent applied for and was issued a license. 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two truckloads of potatoes on the 
dates and terms indicated: 
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100 100# sacks Russets #2 at 1.20 f.o.b. $120.00 
100 50# sacks #2 Mesh at .65 f.o.b. 65.00 
50 100# sacks #1 Medium Washed 

and Waxed at 1.40 f.o.b. 70.00 
25 100# sacks #1 Russets at 2.25 f.o.b. 56.25 
85 100# sacks #1 Regular Washed 

and Waxed at 1.55 f.o.b. 54.25 
25 100#% sacks #1 Russets Premium at 2.90 f.o.b. 72.50 


$438.00 
Credit 50.00 


$388.00 
Freight 285 sacks at .80 228.00 


$616.00 
50# sacks #2 Red at .65 f.o.b. $ 65.00 
100# sacks #1 Regular Washed 
and Waxed at 1.50 f.o.b. 127.50 
100# sacks #1 Medium Red 
Washed and Waxed at 1.35 f.o.b. 114.75 


$307.25 
Freight 220 sacks at .80 176.00 


$483.25 


4. On February 13 and 18, 1954, complainant shipped by 
truck from loading points in the State of Colorado, in interstate 
commerce, to respondent at Dallas, Texas, two truckloads of 
potatoes meeting the specifications of the contracts of sale. Upon 
arrival at destination, respondent accepted the potatoes in com- 
pliance with the contracts. 


5. The total agreed purchase price of the two truckloads of 
potatoes, including freight and after deduction of a $50.00 credit 
due respondent, is $1099.25. Respondent has failed, neglected 
and refused to pay complainant any part of the agreed purchase 
price. 


6. The formal complaint was filed on June 10, 1954, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
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plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the two truckloads of potatoes is a 
violation of Section 2 of the Act. Complainant.should be awarded 
reparation in the amount of $1099.25, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1099.25, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4085) 


ZIMEL VEGETABLE COMPANY v. H. ROTHSTEIN & Sons. PACA 
Docket No. 6066. Decided October 28, 1954. 


Failure to Pay Reasonable Market Value of Peas—New 
Agreement—Adjustment—Market Value of Commodity 


Where, after sale and delivery of peas from complainant to respondent, the 
parties entered into a new agreement whereby an adjustment would be 
made in the contract price after respondent had sold the peas, and 
where the parties subsequently could not agree upon an amount, held, 
respondent was obligated to pay the reasonable market value of the 
peas, and such value would be reflected in the Federal-State Marketing 
News Service rather than the actual amount received due to respondent’s 
failure to sell the produce promptly. 


Zimel Vegetable Company, of Alamosa, Colorado, complainant, pro se, Mr. 
Harold J. Borofsky, of Philadelphia, Pennsylvania, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on December 
4, 1952. Formal complaint was filed July 8, 1953. Complainant 
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seeks an award of reparation in the amount of $2,380, which is 
alleged to be the unpaid purchase price of a carload of peas sold 
to respondent on or about August 30, 1952. 


Copies of the formal complaint and the Department’s report 
of investigation were served upon respondent by registered mail 
on August 19, 1953. A copy of the report of investigation was 
also served by registered mail upon complainant on August 21, 
1953. Respondent filed an answer on September 3, 1953, alleging 
that the peas shipped by complainant were not grade U. S. No. 1 
Green Calyxes or all Silver Spur brand as specified in the con- 
tract between the parties. Respondent alleges further that it did 
not accept the carload on arrival but sold the peas on instruc- 
tions from complainant who agreed to make an adjustment with 
respondent after the peas were sold. Respondent alleges that 
complainant is entitled to no more than $789.05, which sum rep- 
resents the net proceeds realized upon resale of the carload of 
peas. 

A hearing was held at Philadelphia, Pennsylvania, on March 
9, 1954. Complainant was not represented at the hearing and no 
oral or deposition testimony was offered on its behalf. Respon- 
dent was represented by counsel and three witnesses testified in 
its behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, Sidney M. Zimel, doing busi- 
ness as Zimel Vegetable Company, whose post office address is 
Box 89, Alamosa, Colorado. 


2. Respondent, H. Rothstein & Sons, is a partnership com- 
posed of Maxwell H. Rothstein and Israel Rothstein, whose post 
office address is 134 Walnut Street, Philadelphia, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about August 30, 1952, in the course of interstate 
commerce, an oral contract was entered into by telephone in 
which complainant sold to respondent 700 tubs of U. S. No. 1 
Green Calyx peas, Silver Spur brand, at the agreed price of 
$3.25 per tub, f.o.b. LaJara, Colorado, plus $105 for 30,000 
pounds of top-ice, or a total of $2,380. 


4. The peas were officially inspected at shipping point and 
certified as grading U. S. No. 1 Green Calyxes, with the brand 
described as “Silver Spur.” The inspection was begun at 4:30 
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p.m, on August 30, 1952, and was completed at 9:30 p.m. on 
September 1, 1952. 


5. The car into which the peas were loaded at shipping point, 
ART 24226, was set for loading at 7:00 a.m. on September 1, 
1952, and released that night at 11:00 p.m. The car was not 
pre-cooled prior to loading but after loading was completed 
20,000 pounds of top-ice were placed in the car. The bunkers 
were initially iced at Pueblo, Colorado, on September 2, 1952. 


6. Car ART 24226 was shipped from LaJara, Colorado, on 
September 1, 1952, and arrived at destination in Philadelphia, 
Pennsylvania, on Sunday, September 7, 1952, at 7:55 a.m. 


7. After personal inspection of the peas on the morning of 
September 8, 1952, respondent’s M. H. Rothstein telephoned com- 
plainant complaining of the poor condition of the peas. During 
the course of this telephone conversation, complainant agreed to 
adjust the price following disposition of the peas by respondent. 


8. Federal inspection at Philadelphia on September 10, 1952, 
disclosed that the peas were mostly Silver Spur brand, some 
M Bar K brand. The quality, condition, and grade were certified 
to be as follows: 

“Quality: Both brands: Pods generally well shaped, fairly 
well to well filled. Fairly good to good green color. Silver 
Spur Brand averages 8% grade defects and M Bar K Brand 
averages 7% grade defects. Both brands defects mostly over- 
mature and poorly filled pods, some poorly developed peas. 
“Condition: Both brands: Pods generally fresh. Calyx leaves 
are mostly turning yellow to brown and dry, some light to 
good green color. Silver Spur Brand averages 5%, M Bar K 
Brand averages 7% pods turning gray and wrinkled at 
seams with seeds slightly tough and starchy. Silver Spur 
Brand no decay. M Bar K Brand less than 1% decay. 


“Grade: Both brands: Now fail to grade U. S. No. 1 only on 
account of pods turning gray and wrinkled at seams.” 


9. Net proceeds of $789.05 were realized by respondent from 
the sale of 657 baskets of the peas at Philadelphia and New 
York City during the week beginning September 15, 1952. The 
remaining 43 baskets were rejected to the carrier. 


10. Complainant and respondent were unable to agree on an 
adjustment in the invoice price of the shipment of peas. 
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11. The reasonable value of the 700 tubs of peas at Phila- 
delphia during the week beginning September 8, 1954, was 
$2,450. Respondent paid the carrier $553.66, the freight charges 
from shipping point to Philadelphia. There is due and owing to 
complainant from respondent the difference between $2,450 and 
$553.66, or $1,896.34. 


12. Informal complaint was filed on December 4, 1952, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Respondent claims that complainant breached the contract 
between the parties in three respects: (1) by failing to provide 
30,000 pounds of top-ice at shipping point; (2) by including in 
the shipment a brand of peas other than that specified in the 
contract; and (3) by shipping peas which were not in suitable 
shipping condition. It is deemed unnecessary to consider the 
evidence bearing upon these matters in view of the new agree- 
ment reached between the parties as hereinafter discussed. 

At the oral hearing, M. H. Rothstein testified that the ship- 
ment arrived in Philadelphia on the morning of September 7, 
1952, that he inspected the shipment and that on September 8, 
he called Zimel and advised that the peas were not green calyx 
as ordered but were showing brown and some of the pods had a 
gray color. The presiding officer asked the witness “Do I under- 
stand that in this conversation you were instructed to sell the 
merchandise on consignment?” Rothstein replied as follows: 

“Yes, I suggested it to him. I said, ‘Look, Zimel, I am not 
going to take a quarter allowance, I don’t know what they 
are going to sell for, they are not the kind of peas I wanted.’ 
I asked him to take the car out of here. He said, ‘You sell 
the car, I will allow you a quarter.’ I said, ‘You will not 
allow me a quarter; when the car of peas are sold we will 
adjust the agreement accordingly’; this is the agreement we 
had.” 

In the formal answer which is signed and sworn to by M. E. 
Rothstein, it is alleged that complainant instructed respondent 
to sell the peas and agreed to make an adjustment with respon- 
dent after the peas were sold. 

In the absence of any evidence to the contrary, these state- 
ments must be accepted as establishing the conversation between 
the parties. If it is respondent’s position that this conversation 
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resulted in converting the contract of purchase and sale into a 
consignment transaction, we are unable to agree. In a consign- 
ment transaction, respondent would pay over the net proceeds 
realized from the resale and that would end the matter. In the 
present transaction, however, it appears to have been the inten- 
tion of the parties that they would agree upon the adjustment 
in the contract price to be made by complainant after respondent 
had sold the peas. Since the parties could not agree upon the 
amount of adjustment or allowance, respondent was obligated 
to pay the reasonable market value of the peas. Domhoff & Joyce 
Company v. Hamilton Furnace Co., 140 N.E. 485, 108 Ohio State 
25 (1923). 

The account sales rendered by respondent discloses sales of 117 
tubs of peas by respondent during the week beginning September 
15, 1952; 10 tubs at $3.50, 30 at $3, 25 at $2.25, 25 at $2.15, and 
27 at $2. Respondent also sent 500 tubs of the peas to Tassini & 
Salisch, Inc., at New York City, who sold them between Septem- 
ber 16 and 18 for prices ranging from $2.50 to $3 each. Isaac I. 
Brody, fruit and produce merchant at Philadelphia, sold 40 tubs 
of the peas for respondent on September 18 and 19, 1952, at 
prices ranging from 25 cents to $3.50 per tub. Respondent offered 
no satisfactory reason why the peas were not sold during the 
week of September 8, 1952. The market was stronger and the 
peas were in better condition that week than the following week. 
Since respondent did not sell the peas promptly as was obviously 
contemplated by the parties under the new agreement, the 
amount received by respondent cannot be considered as accu- 
rately reflecting the reasonable market value of the peas. 


It is noted that the highest price received by respondent for 
the peas was $3.50 per tub. In the absence of any other evidence, 
it seems reasonable to assume that the peas sold for this price 
were representative of the quality and condition of the peas dur- 
ing the week of September 8, 1952, when the shipment should 
have been sold. It is concluded that the reasonable market value 
of the peas at Philadelphia was $3.50 per tub or $2,450 for the 
700 tubs in the shipment. Such valuation does not appear to be 
unreasonable in view of, among other reasons, the prices received 
at Philadelphia during the week of September 8 for peas of 
generally good merchantable quality and condition as reflected 
in the Federal-State Market News Service reports for such 
period. Of course, the price of $3.50 represents the delivered 
value of the peas at Philadelphia which is equivalent to a price 
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of approximately $2.70 f.o.b. La Jara, Colorado. The difference 
between $2,450 and $553.66, the freight charges from shipping 
point to Philadelphia which respondent paid, or $1,896.34, repre- 
sents the amount due and owing to complainant. 

The failure of respondent to pay to complainant $1,896.34 
constitutes a violation of section 2 of the act. Reparation should 
be awarded complainant in that amount and the facts should be 
published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,896.34, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 4086) 
PACA Docket No. 6179. Decided October 5, 1954. Mr. Quinton 


G. Nottingham of Eastville, Virginia, for complainant. Gratz, 
Sperling & Fitzgerald, of Philadelphia, Pennsylvania, for respond- 
ent. Mr. Frederick W. Woodley, Presiding Officer. Decision by 
Thomas J. Flavin, Judicial Officer. 


(No. 4087) 


PACA Docket No. 6247. Decided October 11, 1954. Mr. Allan E. 
Charles, of Lillick, Geary, Olson, Adams and Charles, of San 
Francisco, California, for complainant. Mr. Elois P. Anderlini, of 
San Francisco, California, for respondent. Mr. David S. Kaplan, 
Presiding Officer. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 4088) 

PACA Docket No. 61138. Decided October 25, 1954. Bernstein, 
Weiss, Tomson, Hammer & Parter, of New York, New York, for 
complainant. Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, 
for respondent. Mr. Frederick W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
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(No. 4089) 


PACA Docket No. 6193. Decided October 28, 1954. Mr. Robert 
M. Rubenstein, of New York, New York, for complainant. Stroock 
& Stroock & Lavan, of New York, New York, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


(No. 4090) 


PACA Docket No. 6185. Decided October 29, 1954. Mr. Irving 
Coopersmith, of New York, New York, for complainant. Mr. D. 
Jerome Donovan, of Donovan & Higgins, of Boston, Massachu- 
setts, for respondent. Mr. James A. O’Donnell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 








